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IN THE MUNICIPAL COURT FOR 


THE DISTRICT OF COLUMBIA 
Criminal Division 


COMPLAINT ; 
[ Filed May 9, 1957] Affidavit No. 289207 


Whereas John T. McCarty hath upon oath before me Paul Mothershead, 

a Deputy Clerk of The Municipal Court for the District of Columbia, made 
complaint and declared that on the between the 12th day of March and 
March 13, 1957, A.D., 1957, at the District aforesaid, one George Aaron 
Christensen did then and there feloniously break and enter premises 

301 DSt., N.W., Basement Office of Dr. Thadeus G. Fibich, MD in the 
night time, and feloniously steal and carry away money of the value of 

two hundred and twenty five dollars, an as sortment of 

drugs all of the value of twenty & 00/100 dollars * * * * all lawful money 


' of the United States, of goods and chattels of Dr. Thadeus G. Fibich, 


MD, against the form of the statute in such case made and provided, 
and against the peace and government of the United States of America. 

Whereas, The Honorable LEONARD P. WALSH, Chief Judge of The 
Municipal Court for the District of Columbia, and the seal of said Court 
this 4th day of April, A.D., 1957. ee 


WALTER F. BRAMHALL | 
Clerk, The Municipal Court, D.C. 
By /s/ Paul Mothershead 

Deputy Clerk 


[ Filed May 9, 1957] 


Judge Howard = en-nnen------ Precinct 
No. US 2114-'57 

UNITED STATES 787-'57 
vs. 


George Aaron Christensen 
COMPLAINT Housebreaking 


Tl 





Cepi. Atty. W. Dickson May 8, 1957 
WITNESSES “we ew nnn n nnn nne--- 19 ------ 7 
Dr. Thadeus G. Fibich Hearing held / Hearing 


Det. John T. McCarthy #1 


waived 


aoe 
Det. Sgt. E. H. Winter Safe Sqd. Held to await the action of the os 
Det. John R. Panetta D. B. Grand Jury Committed to Jail ‘ 
April 4, 1957 in default of recognizance in the ° 
=e es sum of $1,000, to appear in the 
C 4 - 25 - 57 United States District Court for . 
Committed the District of Columbia F 
Released on bond May 8, 1957 
M. C. Ryan, surety a 
April 25, 1957 a 
C5-1-57 ***+ “1 
May 1, 1957 "a 
C 5-8-57 : 
** Kx 
3 [ Filed Aug. 19, 1957 in Open Court] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled May 2, 1957, Sworn in on May 7, 1957 


The United States of America 
v. 
George A. Christensen 


The Grand Jury charges: 

On or about March 12, 1957, within the District of Columbia, 
George A. Christensen entered the room of Thaddeus G. Fibich and 
Vivian V. Fibich with intent to steal the property of another. 
SECOND COUNT: 


: Criminal No. 787-'57 
: Grand Jury No. 616-57 


: Housebreaking and Larceny 
(22 D.C.C. 1801, 2201, 2202) 
: Vio. 33 D.C.C. 702(a)(4) 
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3 
oy On or about March 12, 1957, within the District of Columbia, 
- George A. Christensen stole the property of Thaddeus G. Fibich and 
John J. Shants of the value of about $265.00, consisting of the following: 
680 capsules of sodium pentabarbital, 2,196 tablets of phenobarbital, 


- 102 tablets of dextro amphetamine sulfate, all of the value of $50.00, 
” and $15.00 in money, property of Thaddeus G. Fibich; and $200. 00 in 
’ money, property of John J. Shants. 
- THIRD COUNT: 
3 On or about April 3, 1957, within the District of Columbia, George 
“ A. Christensen unlawfully had in his possession certain dangerous drugs, 
" that is 680 capsules of sodium pentabarbital, 2196 tablets of phenobarbital, 
ay and 102 tablets of dextro amphetamine sulfate, which the said George A. 
x Christensen had not obtained on the prescription of a practitioner or by 
» delivery by a practitioner in the course of his practice. 
re /s/ Oliver Gasch 
Attorney of the United States in 
° A TRUE BILL: and for the District of Columbia 
; /s/ Benjamin F. Castle 
Foreman. 
4 [ Filed Aug. 22, 1957] } 
5 ba * at * ak 
i PLEA OF DEFENDANT | 
" On this 22nd day of August, 1957, the defendant George A. Chris- 
" tensen, appearing in proper person and being arraigned in open Court 
~ upon the indictment, the substance of the charge being stated to him, 
. pleads not guilty thereto. | 
: By direction of 
. JOHN J. SIRICA 
Ks Presiding Judge 
. Criminal Court #1 


* x * * * * 


[ Filed Nov. 27, 1957] 


* * * * * 


MOTION TO SUPPRESS EVIDENCE 


Comes now the defendant in the above cause and through his at- 
torney, moves this Honorable Court to suppress any and all evidence 
concerning a package, the contents of which are unknown to the defendant, 
and which the arresting officers forced the defendant, at gun point, to 
pick up and carry to police headquarters. Affidavit of defendant is 
annexed hereto and made a part hereof. 

/s/ Edward F. Daly 


* * * * 


(CERTIFICATE OF SERVICE) 


[ Filed Nov. 27, 1957] AFFIDAVIT 


I, George Christensen, being first duly sworn on oath, deposes 
and says: 

1. That on the occasion of my arrest in the above case, I was in 
the Alcove Bar and Restaurant, when a police officer came up to me and 
arrested me. 

2. That there was a package heretofore unknown to me in said bar. 

3. That the officer who arrested me, when taking me out of the 
said Alcove Bar, told me to pick up the package, saying "pick up your 
lunch". Said officer had his hand on his gun. I told him it was not my 
lunch but he insisted that I take it. 

4. There are several witnesses who were present at the time and 
who know that I did not bring any package into the "Alcove" with me. 

/s/ George Christensen 
(JURAT) 





9 [Filed Dec. 5, 1957] 5 
os On this 5th day of December, 1957 came the Attorney of the United 


States and the defendant in proper person and by his attorney, Edward J. 

Daly, Esquire; whereupon consideration of the defendant's motion to 

suppress evidence, said motion is by the Court denied without prejudice. 
The defendant is remanded to the District Jail. _ 


By direction of 
JAMES W. MORRIS 
Presiding Judge 
Criminal Court #Two 
cd * a * od * 
10 [ Filed Jan. 15, 1958] 


* * * * * a 


MOTION FOR SEPARATE TRIALS 


Comes now the defendant in the above cause and through his at- 
torney, Edward F. Daly, moves this Honorable Court for a separate 
trial on Count 3 of the indictment and for reasons therefore says as 
follows: : 

1. That the offenses charged are not related; that the proof required 
for Counts 1 and 2 is entirely different from that required for Count 3; 
and that to try the three counts in one trial before one jury would be highly 
prejudicial to the defendant and would deprive him of the a af- 
forded him by the Rules of evidence. 

2. That by trying these three counts together the Government would 
be permitted to adduce evidence in Court before a jury of an entirely dif- 
ferent and separate offense, which evidence would not be admissible 
against the defendant if he were tried for Count 3 separately. 

WHEREFORE, defendant prays that he be afforded two separate 
trials; one for Counts 1 and 2; and another on Count 3 of the indictment. 

/s/ Edward F. Daly 


* * ae * * * 





[ Filed Jan. 16, 1958] 
* + * oe a cd 
On this 16th day of January, 1958, came the attomey of the United 
States; the defendant in proper person and by his counsel, Edward Daly, 
Esq; whereupon defendant's motion for severance of count No. three 
coming on to be heard, after argument, was by the Court denied. 
By direction of 
Alexander Holtzoff 
Presiding Judge 
Criminal Court #3 


ok * 


[ Filed Jan. 20, 1958] 

* % cd *x a * 

On this 20th day of January, 1958, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon Juror No. 12, having 
reported to be ill, is excused from further consideration in this case 
and alternate juror No. 1, Rose F. Kirjassoff is ordered to take jury seat 
No. 12; whereupon the said jury after hearing further of the evidence and 
instructions of the Court, alternate juror Marguerite D. Layne is dis- 
charged from further consideration in this case. The jury retires to 
consider their verdict. 

The jury returns into Court and upon their oath say that the defendant 
is guilty on count one, guilty of petit larceny on count two and guilty on 
count three. 

The case is referred to the Probation Office of the Court and defen- 

dant remanded to District of Columbia Jail. 
By direction of Alexander Holtzoff 


Presiding Judge 
Criminal Court #3 


* x 








14 


15 


[ Filed March 4, 1958] 
* * * * * * 
NOTICE OF APPEAL 3 
Name and address of appellant George A. Christensen 
District of Columbia Jail 


200 19th St., S.E. 
Washington D. C. 


Name and address of appellant's attorney 
(Pro se) | 
Offense Housebreaking & Larceny (22 DCC 1801, 2201, 2202) 
Vio. 33 DCC 702(a) (4) : 
Concise statement of judgment or order, giving date, and any sentence 
3-3-58 SENTENCED to imprisonment for a period of 

ONE YEAR TO THREE YEARS on Ct. 1; 

ONE YEAR on Ct. 2; 

ONE YEAR on Ct. 3; , 

said sentence by the counts to run CONCURRENTLY. 
Name of institution where now confined, if not on bail 3 

District of Columbia Jail , 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. : 

March 4, 1958 GEORGE A. CHRISTENSEN 
Appellant 


* * * * * : rd 


[ Filed Mar. 6, 1958] JUDGMENT AND COMMITMENT 


On this 3rd day of March, 1958 came the attorney for the govern- 
ment and the defendant appeared in person and without counsel; the Court 
advised the defendant of his right to counsel and asked him whether he 
desired to have counsel appointed by the court, and the defendant thereupon 
stated he waived the right to the assistance of counsel | 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of 





8 
Housebreaking and Petit Larceny, and 
Possession of Certain Dangerous Drugs as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for a period of 

One (1) year to three (3) years on count one 

One (1) year on count two 

One (1) year on count three 

Said sentences by the counts of the indictment to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ Alexander Holtzoff 
United States District Judge 


[Filed May 20, 1958] 
* 


bd * * * * 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
January 17, 1958 


The above-entitled matter came on for hearing before The 
HONORABLE ALEXANDER HOLTZOFF, a United States District Judge, 
and a jury, at 2:00 P.M. 

APPEARANCES: 

For the Government: 

Mr. Joseph Lowther 

For the Defendant: 

Mr. Edward Daly 


* * * 5 * * 


MR. DALY: Your Honor, the defendant no longer wishes to be 








24 


represented by counsel. 

THE COURT: I do not like to transact this kind of — at the 
bench. 

(Following bench conference:) 

MR. DALY: Your Honor, the defendant has requested that he no 
longer be represented by counsel, he wants to represent himself during 
the trial of this case. 

THE COURT: Christensen, is that what you want, to be your own 
lawyer? 

DEFENDANT: Yes, sir. : 

THE COURT: Of course, you have a right to represent yourself 
but the Court advises you not to do so and it is the advice of the Court to 
let your lawyer represent you. However, you must make yt own de- 
cision. 

DEFENDANT: I understand that but I prefer to represent myself. 

THE COURT: All right but I have requested your lawyer to sit at 
the counsel table with you so he will be available to you in case you want 
any advice from him. | 

You may call the jury. . 

* 5 ae * 2k 

MR. LOWTHER: Yes, Your Honor, it has been stipulated by and 
between the defendant and the Government that the content of this brown 
envelope, that is the contents insofar as what they contain, that the yellow 
capsules are sodium phenobarbital, and the contents insofar as they con- 
sist of pink pills are pentabarbital, sodium pentabarbital and. that they are 
derivatives of the barbital family within the pervue of Title 33, District 
of Columbia Code. 

THE COURT: Well I do not think you ought to add the law to the 
stipulation. 

MR. LOWTHER: That insofar as the contents of this brown paper 
bag there is also dextro amphetamine sulfate. | 

THE COURT: Do you agree with that, Mr. Christensen? 

MR. CHRISTENSEN: I am willing to stipulate on the basis of the 





10 
fact that he, the Government, has examined them, we are willing to ac- 
cept it in form but not of personal knowledge of what is in there, not 
25 from my personal knowledge. 
THE COURT: You may proceed, Mr. Lowther. 


* ba * od * 


THADDEUS GEORGE FIBICH 
* * 
DIRECT EXAMINATION 
BY MR. LOWTHER: 


* * * * * * 


Q. And what is your profession or occupation, doctor? A. Iam 


a physician and surgeon. 
Q. And you practice here in the District of Columbia? A. Yes, 


sir. 

Q. Now on March 12, 1957 did you and your wife own the premises 
located at 301 D Street, Northwest, Washington, D.C.? A. We did. 

Q. What is in the basement of those premises? A. In the base- 
ment of 301 D Street we have a combination office, we have a medical 
office and a photographer there where we take pictures, a notary, and 
medical examinations, routine physicals, primarily hackers. 

Q. Do you mean for taxi cab drivers? A. Yes, sir. 

Q. Now then on March 12, 1957 was this defendant, George 
Christensen, did he have a room at those premises, 301 D Street, 
Northwest? A. Yes, sir, he did. 

Q. Where was his room located? A. His room was located- 
there was a basement and you go upstairs and he was on the third floor 
rear. 

Q. He rented a room, is thatit? A. Yes, sir. 

Q. Can you tell us how the lock is there? A. In order to get to 
the lock of the building, the building has a basement where we maintain 
our offices, that is a part from the main office. The roomers all go up- 
stairs through the front steps and he was on the third floor after you get 
to the step landing. 
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Q. Now then, could you get to the basement office that you have 
described on March 12 from inside of the premises or in front of the 
premises on March12? A. Yes, sir. 

Q. How? A. We have a stairway with two doors which, at that 
time we didn't keep locked, leading from the first floor to " basement. 

Q. So there were two doors? A. Yes, sir. 

Q. Yes? A. One at the top of the landing and one at. the bottom 
of the landing in the basement. 

Q. Now on March 12, 1957, did this defendant Christensen, have 
any permission from you to go into the basement that you have described? 
A. No, sir, he did not nor did any of the other roomers. | 

Q. With respect to the defendant Christensen, did he or did he not, 
have a key to get in and out of the front door to the premises at 301 D 
Street, Northwest? A. Yes, sir. 

Q. Hehadon March12? A. That was to the rooming part of the 
house but not to the basement. The basement door bolted from the in- 
side and it was not accessible from the outside. 3 

Q. Now then prior to March 12, 1957 did the Defendant Christensen 
ever work for you, Doctor Fibich? A. He did not work for me but he 
worked for the photographer. 

Q. That is Mr. Shants? A. Yes, sir. 

Q. Now when you said he worked for the photographer, Mr. Shants, 
does he also work in this basement that you have described? | A. Yes, 
he is my partner, he is in business for himself. : 

Q. How long to your knowledge, if you know doctor, did Defendant 
Christensen work for Mr. Shants? A. He worked from October 19, 
through October, until 28 December 1956. | 

Q. Now with respect to the date of March 12, 1957 did you have in, 
in this office down in the basement yourself a doctor's office? A. Yes, 
sir, the second room is comprised of my office. : 

Q. And you do your physical examinations there? A. Yes, sir, 
and laboratory tests. : 

Q. Did you have in your basement office at 301 D Street, Northwest, 


12 
any amount of sodium phenobarbital or sodium pentabarbital? A. Yes, 


sir, I did. 

Q. How much sodium phenobarbital, did you have, doctor? A. 

Well I buy them by the thousand. I usually get 1000 capsules at a time 
with a drug order. 

Q. And the sodium phenobarbital was in prescription form? 

THE COURT: Just a minute. How many capsules did you say? 

THE WITNESS: I buy them by the thousand and within a few days 
prior to the robbery I had just gotten the drug order in so there was almost 
a full bottle of this particular type medication. 

THE COURT: What do you do with them? Do you sell them? 

THE WITNESS: Ido not sell them. I give them to individual 
cases. If I have a cab driver who comes in, I may dispense three or 
four and write a prescription for them. We cater to twelve to fifteen 
thousand cab drivers. 

BY MR. LOWTHER: 

Q. How long was it before March 12 that you had this order of 1000? 
A. AsTI recall it came in the preceding Saturday. My orders are usually 
delivered on a Saturday. 

Q. Had you used any capsules between March 12 and Saturday? 

A. Iused some. 

Q. So there wouldn't have been a full thousand, a little less than a 
full thousand as of March12? A. No, sir. 

Q. Now then with respect to the date of 12 March, did you have in 
the office downstairs, did you have any tablets of pentabarbital? A. Yes, 
sir, I did. 

Q. How many, as best you know, doctor? A. Well I ordered those 
by the thousands and I order six thousand at a time and as I said, the drug 


order came in the preceding Saturday and there was very little of that 
used. 

Q. How many came in the preceding Saturday? A. About six 
thousand, the usual order. 

Q. And what does the nembutal look like when you get it? A. It 
is 2 small pink tablet of a half grain which is used for nerves, high blood 
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pressure, and so forth. 


Q Asof March 12, did you have in your office downstairs any 
tablets, capsules containing a substance known as dextro amphetamine 
sulfate? A. Yes, I did. | 

Q. How many? A. That again I order only a thousand tablets at 
a time and they came in the preceding Saturday. Out of that thousand 
tablets I had used some of those. 7 

Q. What dod they look like? A. They are large yellow tablets 
with a center cross mark. 

Q. Is it accurate to say that sodium nembutal and lumintal are de- 
rivatives of the phenobarbital family? A. Yes, sir. | 

Q. With respect to the sodium amphetamine sulfate, is it accurate 
to say that substance is a compound or a mixture -- , 

THE DEFENDANT: I object, Your Honor. We have already stipu- 

lated. , 

THE COURT: A mixture of what? 

MR. LOWTHER: A mixture of amphatamine. 


THE COURT: If you would spell it, Iam not too familiar with medical 
terms. | 
MR. LOWTHER: NeitheramI. Itis spelled amphatamine. 
THE WITNESS: That is all right. You have got it spelled right. 
BY MR. LOWTHER: 
Q. Now then as of March 12, would you tell His Honor and the jury, 
what the value of the total amount of those three drugs were as they were 


in your office? Now the amount of dextro amphatamine sulfate, sodium 
pentabarbital, and the phenobarbital? How much wuld the total value be 
in money value? A. In money value it wouldn't exceed much more than 
$50.00 because I buy them wholesale and from a New York Drug Manu- 
facturer and I have been buying them in bulk. Therefore, I get them much 
cheaper than you would here in the local drug store. . 

Q. As of March 12, did you have any money in your office? A. I 
always keep $15.00 in singles and a certain undetermined amount of 
change for the girl to make change in the morning because I don't get 
there when they open up. 
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Q. At least $15.00? A. Always $15.00, that is the exact amount. 

* * * ae * * 

Q. During the time that you testified this defendant worked for 
your partner, Mr. Shants, was he ever in your office in the basement? 

ok at ae * * OK 

THE WITNESS: Yes. 

BY MR. LOWTHER: 

Q. Was he ever in your office? A. Yes, indeed. 

Q. Now then will you tell His Honor and the jury as best you 
recollect how many times this defendant had been in your office during 
his period of employment by Mr. Shants? A. He was in there practically 

every day because ever since the first day he was hired until the 
last day, he was ill, he was always sick. 

* * * ok * * 

Q. Now then during the time he was in there, in your office and you 
were there, did you have occasion to use any of the drugs that we have 
been talking of, neumbutal, luminal and the dextro amphetamine sulfate? 
By that I mean, did you have occasion to bring them from where they 


were in your office while he was there? A. No, sir, I didn't bring them 


from my office when he was in there for when I went for them he would 
follow me and I would dispense them from my office, from these envelopes. 

Q. Where were they on March 12, doctor? A. The drugs were 
kept in a certain place, not in any one place. I kept the pentabarbital in 
one place, I kept the dextro amphetamine sulfate in another spot, and I 
kept my sleeping capsules hidden in a third spot. 

Q. As of March 12, were these drugs in containers in your office? 

A. They were in the original bottles they came in. 

Q_ And you did have occasion to find these drugs missing, did you 
not, doctor? A. Yes, sir. 

Q. When did you first see them missing? 

* * * * * * 

THE COURT: The question was when did you first miss these 
articles? 

THE WITNESS: I would say at eight o'clock in the morning when I 
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got to the office. 

THE COURT: What date? 

THE WITNESS: That would be on March 13. , 

DEFENDANT CHRISTENSEN: Your Honor, could we find out what 
the witness is reading from, from his notes? 

THE COURT: He has a right to. 

BY MR. LOWTHER: | 

Q. When you got to your office on the morning of March 13 at 
eight o'clock did you make a search of your office downstairs? A. Yes, 
sir. | 

Q. And these drugs were missing? A. Yes. 

Q. Did you look to see whether or not the $15.00 was missing? 

A. Yes, sir. 

Q. What did you find? A. I found an empty brown envelope. 

Q. Was there any money there? A. None, nota cent, no change and 
no bills. 

Q. Now as of March 12 had you given any prescription to this de- 
fendant for those drugs or had you delivered those drugs as a a a 
to this defendant on March 12, 1957? A. No, sir. 

Q. During the period of time that this defendant worked for Mr. 
Shants was he ever in your office when you extracted, when you took out 
any of these drugs from their containers in order to make up a prescrip- 
tion to deliver to people or to him? A. Every time he was sick he would 
follow me into the office. I would make up what he needed. I would write 
down the directions on an envelope and write the prescription and give 
them to him right there. | 

ok * ak 3k a * 

Q. When you filled up the envelope would you tell His Honor and the 
jury, whether or not this defendant would be in your office when you filled 


the envelope with the drugs you were administering to him? A. Yes. sir. 
MR. LOWTHER: Your Honor, may this brown envelope and its 
contents be marked for identification purposes as Government Exhibit I? 
THE COURT: Yes, indeed. | 
THE DEPUTY CLERK: Government Exhibit 1 for Identification. 





37 


38 


16 


* aK * * 


oe * 
BY MR. LOWTHER: 
Q. Doctor, I want to show you that part of Government Exhibit 1 


for Identification which consists of a tin foil bag and ask you to look inside 
it and tell His Honor and the jury what are those pills? 

DEFENDANT CHRISTENSEN: I Object, Your Honar. Now, I don't 
believe these drugs should be admitted into evidence unless this witness 
can identify the particular pills as belonging to him. 

THE COURT: Objection overruled. 

THE WITNESS: These drugs are exactly similar to what I brought 
here to court. 

DEFENDANT CHRISTENSEN: I object. 

THE COURT: No, the objection is overruled. 

THE WITNESS: They are exactly the same as the average pheno- 
barbital sold over the counter, a white tablet. 

THE COURT: I wish you would not go beyond the confines of the 
question. 

THE WITNESS: They are the same. 

BY MR. LOWTHER: 

Q. What are they, doctor? A. They are phenobarbital, grain and 
half. 

oe * ak % * * 

Q. How many grain tablet? A. A half of grain. 

Q. With respect to that pill is there a marking on the tin foil bag? 
A. Ihave no knowledge of this particular bag. 

Q. The pills inside, are there any markings on it? A. There is 
a curve in this tablet where it can be broken if needed to be and out of that 
half grain you can make a fourth grain. 

ok * * ss ok ok 

Q. Doctor will you open this brown manila envelope which has been 
put in as Government Exhibit 1 for Identification and tell His Honor and 
the jury what are the contents of that envelope? A. They are pheno- 
barbital tablets, grain a half. 

Q. Now when you open the contents of this other envelope, part of 
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Government Exhibit 1 for Identification, what are the contents there? 


A. These are dextro amphetamine sulfate tablets, grains ten. 

Q. When you say dextro those are the yellow tablets?’ A. Those 
are tablets which I have like one here, they are exactly the same. 

Q. And will you open this envelope which is part of Government 
Exhibit 1 and tell us what the contents are? A. These are the same. 

Q. Dextro? A. Yes, sir, milligram ten. 

Q. Now open that part of Government Exhibit 1 for Identification 
and tell His Honor and the jury what they are? A. This is sodium penta- 
barbital, otherwise known as yellow jacket grains 1 and half, a sleeping 
tablet which is similar to this one. | 

Q. Now then will you examine these three, four envelopes, part of 
Government Exhibit 1 and tell us what it is? A. This is another sodium 
pentabarbital tablet, yellow grains 1 and half; again we have the same type 
capsule, grains 1 and half sleeping capsule, phenobarbital. Again we 
have the same sleeping capsule grains 1 and half. This also is the same 
sodium pentabarbital, grains 1 and half sleeping capsule. | 

Q. Now then will you examine these seven envelopes which are a 
part of Government Exhibit 1 for Identification and tell His Honor and the 
jury what the contents are? A. This is the same sleeping capsule, 

grains one and half otherwise known as nembutal capsules. This 
again is the same type capsule I just mentioned, sodium phenobarbital, 
also a sleeping capsule. This also is the same type of capsule, same type 
of sleeping capsule, pentabarbital, exactly the same. This again is the 
same type of sleeping capsule. This also is the same sleeping capsule. 
This also is the same sleeping capsule. 

DEFENDANT CHRISTENSEN: Your Honor, in fact we have offered 
an objection, we have already stipulated as to the contents of Govern- 
ment Exhibit 1 and I think that should be sufficient. | 

THE COURT: What about that? The defendant says the nature of 
all this has already been stipulated. If so, this is unnecessary and is a 


waste of time. 
BY MR. LOWTHER: 
Q. Do they look like the same pills you had on March 12? A. They 
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not only look like them, they are for I can take a look at it and know they 


are the pilis, they are the same pills. 
THE COURT: What about that stipulation, Mr. Lowther? 
MR. LOWTHER: I think that may be true. 
BY MR. LOWTHER: 
Q. With regard to the yellow capsules and the pink tablets and the 
yellow capsules, can you tell His Honor and the jury, whether or not the 
oO nes you have examined in court today, resemble the pink pentabarbital, 
41 the yellow pills, the dextro amphetamine sulfate and the yellow 
capsule, the sodium phenobarbital which were in your office as of March 
12, 1957? A. They are not only the same but they are the same. 

DEFENDANT CHRISTENSEN: I object, Your Honor. 

THE WITNESS: I buy these pills from New York, they are not dis- 
pensed locally. You can't buy them over the counter and you cannot buy 
this yellow tablet, it is not put up that way, you cannot buy it that way. 

I know it by sight. Now the yellow jacket can be had -- 

THE COURT: Doctor, you are going way beyond the question. 

Your function as a witness is to answer the question. 


* * * * * * 
42 CROSS-EXAMINATION 
BY MR. CHRISTENSEN: 
* * * * * * 


Q. Doctor Fibich, you have stated you have a business at 301 D 
Street, is that correct? A. Yes, sir. 

bd * * cd * * 

Q. You have a partner associated with you in that business, is 
that correct? A. Yes, sir. 

Q. Now is this partner a medical man, doctor? No, heisa 


photographer and notary. 
Q. But he is your partner in your practice? A. That is right. 
* * * * * * 
47 BY MR. CHRISTENSEN: 


Q. Let me ask you, doctor, at the premises at 301 D Street on 
March 12, 1956, I occupied a room there, I was a tenant there. Is that 


ee... eee 
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correct? A. Yes. 
Q. I hada key to the front door above the street level, is that 
correct? A. That is right. 
Q. Did anyone else have a key to the front door above the street 
level? A. Yes, seven other roomers. , 


* * * * * . * 
JOHN J. SHANTS . 


* * * * * * 
DIRECT EXAMINATION ; 
BY MR. LOWTHER: | 

* ‘ok * * * * 

Q. Now Mr. Shants, on March 12, 1957, you did business, did you 
not, and still do for that matter, at the premises of 301 D Street, North- 
west, Washington, D.C. A. Yes, sir. 

Q. And your occupation at that premises in that — is what ? 
A. Iam a photographer and a notary. 

Q. A notary public? A. Yes, sir. 

Q. And that business you were in had to do with taxi cab operators 
obtaining permits to drive taxi cabs? A. Principally but there are other 
routines to that also. . 

Q. Now then on March 12, a Tuesday, did you, yourself, have an 
occasion to close up the basement offices at the premises of 301 D Street, 
Northwest, Washington? A. No, sir,I did not. 

Q. When did you leave the premises on that occasion? A. I 
normally leave at between 5 and 5:30. | 

Q. When did you leave the premises on that occasion? A. I 
normally leave at between 5 and 5:30. 

Q. When did you leave on that date? A. Probably about 5:00. 

Q. And was anyone there at that time other than yourself in the 
basement? A. Doctor T. G. Fibich. | 

Q. Now did you come to the premises the following — 

Wednesday, March 13? A. Yes, sir, I did. 

Q. What time did you get there? A. It was roughly about 20 
minutes after seven. 

Q. Inthe morning? A. Inthe A.M. 


; : 


62 
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Q. When you left the premises the evening before, namely the 
basement part of 301 D Street, did you leave any money there? A. Yes, 


sir, I did. 
Q. Your own money? A. Yes, sir. iz 
Q. How much? A. There was 20 one dollar bills, there were . 


four stacks of $50.00 each in an envelope plus some change. 

Q. Making a total of $200.00 in bills? A. $200 in bills. 

Q. Where in the office was that left? A. That was left in the right 
side of the desk in the middle drawer. There are three drawers and it 
was in a niddle drawer. 

Q. That money belonged to whom? A. That was mine, sir. 

Q. When you came the next morning to the premises was there 
anything unusual about the condition of the basement part of 301 D Street? — 

A. Very much so. 

Q. How did you get into the basement, Mr. Shants, that morning? 
A. Igo in through the front door, then on to the first floor and use the 
back stairs to go and enter the office. 

* bd sd * 4 * 

Q. Mr. Shants, will you tell His Honor and the members of the 
jury what condition you found the basement part of premises 301 D Street, 
Northwest, Washington in when you came there in the morning hours of 
March 13, 1957? A. The minute I opened the door I noticed -- facing 
my desk -- I noticed that all the drawers were dumped out on the floor; 
they were pulled out, and all the contents, everything, was either on the 
floor or thrown around. The same thing with respect to the secretary's 
desk, which was obvious that somebody had gone through looking for some- 
thing. The same thing with respect to the doctor's desk. I immediately 
picked up the phone -- 

a * * * sd * 


Q. Now, howdid you yourself get into the basement part of 301 
D Street, Northwest, in the morning hours of March 13, 1957? A I 
have a key to the first floor. You go up the landing to the first floor, ¥ 
open the front door, and then you go to the rear of the hall and downstairs 
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to the office. 


Q. Now, when you go down from the rear of the front hall to the 
office are there any doors that you have to open, Mr. Shants? A. There 
are two doors; one at the top and one at the bottom. | 

Q. On the morning hours of March 13, 1957 and prior to that time, 
were those doors normally locked or left unlocked? A. They are 
normally closed but not locked. : 

Q. When you went in there the morning of March 13th, do you have 
a recollection as to whether or not the doors were open, and by that, I 
mean did you have to push them to go downstairs or were they open so 
you could just pass in without pushing? A. I am sure they were closed. 
I had to open them. 

*x * ae * * , ok 

Q. Now then, on Friday afternoon, Mr. Shants, you said that 
there was as of the evening hours of March 12, 1957, the sum of $200 in 
your desk. Can you tell His Honor and the jury how you are positive 
there was $200 there? A. Yes, I can. 

Q. Will you explain it, please? A. There were $200 in one dollar 
bills packed in fifty dollar packages wrapped with a regular bank wrapper, 
with’$50"" marked on it, in one dollar bills. There were four such 
packages that were put in a blue envelope which was actually a renewal 
from Readers’ Digest, and they were in that particular envelope and put 
amongst several other papers in a drawer of my desk. 

Q. Who put the money there? A. I did. 

Q. You looked for it on the morning of the 13th of March? A. Yes, 
I did. 3 

Q. Was it there? A. I saw the empty envelope on the floor. 

Q. Any money? A. NO, sir. : 

Q. Now, prior to the date of March 12th, 1957, was there a period 
of time that this defendant, George Christensen, worked for you in the 
basement premises, Mr. Shants? A. Yes. 

Q. And what is your best recollection as to the period of time that 
he worked there? A. Approximately from October 19th through December 
28th. . 
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Q. Of what year? A. That would be '56. 

67 Q. And what were his duties, what did his work consist of, Mr. 
Shants? A. Photography and dark room. 

Q. And during the course of his work down there during the period 
you have described can you tell His Honor and the jury whether you per- 
sonally observed him in all parts of the basement premises 301 D Street, 
Northwest? A. Yes. 

Q. Including the dark room section? A. Yes, and the doctor's 
section. It was necessary at times-- 


THE COURT: Just answer the question and stop. Do not make 
additional remarks. 


* * * * * * 
73 ERNEST HENRY WINTER 
* * * * * * 


DIRECT EXAMINATION 
BY MR. LOWTHER: 
as * ok * * aK 
74 Q. What is your occupation? A. Iam a member of the Metro- 
politan Police Department, Washington, D. C. 

Q. And your rank and assignment, please? A. At the present 
time I am in charge of the plain clothesmen working the southwest section 
of the city and Iam a detective sergeant. 

* * * a * ok 

Q. Did there ever come a time, or specifically did there come a 
time on April 3rd, 1957, Sergeant Winter, when you had occasion to 
see the defendant Christensen who is seated here at counsel table? 

A. Yes, sir. 
Q. Where did you see him? A. Ina restaurant in the 600 block 
75 of D Street. I believe the address is 643 D Street, Northwest. 

Q. And at what time of the day on April 3rd did you see the de- 
fendant in that restaurant? A. About eight o'clock in the evening. 

Q. And at that time were you in uniform or in plain clothes? 

A. I was in plain clothes. 
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Q. Now, did there come a time, Sergeant Winter, when you had 


occasion to see this defendant, Christensen with anything in his possession 
in that restaurant? A. Yes, sir. 

Q. What did you see in his possession? A. A brown paper bag 
about so big (indicating). It was rolled down, the bag wasn't that big. 

The contents weren't that big. It made a package about the size of a 
lunch bag. 

Q. Now, when you first noticed the bag in the defendant's posses- 
sion where was he, where was the bag, what did he do and what did you 
do in your own words, will you please tell His Honor and the jury? 

A. When I first saw the bag the defendant was sitting on the end of the 
bar about 15 or 20 feet from the door, that is, the bar runs lengthwise 
in the restaurant. It starts beside the door and goes back about 20 feet 
and he was sitting on the far end of the bar away from the door on a stool, 
and I first noticed the bag -- he picked it up from the floor next to his 
left foot, got up and carried it to the door, and as he approached 
the door there was a coat rack to the right of the door, that is, adjacent 
to it, and he set this bag, or laid the bag on a radiator that is next to the 
coat rack and removed a coat from the coat rack and started to put it on. 


Q. And did you place the defendant under arrest, Sergeant Winter? 
A. At that time. 

Q. At the time he laid the bag on the radiator and started to put the 
coaton? A. That's right. 3 

Q. And did you inform him you were a policeman? A. I did, sir. 
I showed him my badge. 

Q. Now, what if any conversations did you have with him after you 


had placed him under arrest concerning the bag you had seen him carry 
from the back to the front of the restaurant? A. I told him to pick it up 
and to come with me; that he was under arrest. He told me it wasn't his. 
I picked it up with him in one hand and the bag in the other and we left the 
premises and went west on D Street to a call box. 

Q. A police call box? A. A police call box. I called for a wagon. 
There was no wagon available and they sent a scout car. I placed him in 
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the back of the scout car and I got in with him. 

Q. Now, Sergeant, did there come a time when you had occasion 
to examine the paper bag and its contents? A. When I arrived at police 
headquarters I went directly to my office. It was Room 3033, Municipal 
Building, and there in his presence we opened the bag, or I opened the bag, 
and the contents contained -- or rather the bag contained another small bag 
that was a tinfoil type of bag like ice cream is packed in, and several of 
the small coin type envelopes. These envelopes and the tinfoil bag con- 
tained pills and capsules of different descriptions. 

Q. Did you have occasion to search the person of the defendant, 
Sergeant, after he was arrested? A. Iam sureI did. Ido not recall 
anything particular about the search of the person. 

Q. Did you at any time during the search of his person find any 
prescription, doctor's prescription on this defendant Christensen's person 
for either phenobarbital, pentabarbital, or dextra amphetamine sulfate? A. 

Q. Did you find any doctor's prescriptions at all? A. No. 

Q. In the brown bag containing the contents you have described did 
you find any prescriptions such as you would receive from a doctor if you 
had wished something from a druggist? A. No, sir, there were none. 

Q. Now then, will you look at these items which are marked for 
identification as Government's Exhibit 1 and tell His Honor and the jury 
whether or not this tinfoil envelope and these smaller envelopes were 
found in the paper bag that you saw this defendant carrying in the restaurant 
on April the 3rd, 1957? A. (Witness examines articles) I can find my 
mark on alli but one of these bags, sir, the bag that has been torn and the 
mark has been removed. 

Q. When you say you can find your mark, what do you mean? 

A. I marked each of these containers -- the tinfoil bag and each of the 
envelopes at the time I examined them. 


Q. Now, who if anyone did you turn the brown paper bag and its 


contents, the smailer envelopes and the tinfoil bag, overto? A. Officer 
Panetto. 


Q. Of the narcotics squad? A. Yes. 
* * 2K * 
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80 Q. Where did you recover the items that you have told His Honor 


and the jury you marked, namely, the tin foil bag and the smaller en- 
velopes? <A. I took them off of the radiator next to the door in the res- 
taurant on D Street immediately after the defendant placed them there, 
and at the time that I placed the defendant under arrest. | 

* * * oe * e 

CROSS EXAMINATION 
BY THE DEFENDANT: , 
Q. Sergeant Winter, on the night of -- is that April the third you 
m ade the arrest? A. It seems to me that it was. It was the same night 
that we had the cherry blossom parade. It was a Friday night, I believe. 

Q. Well, I was just trying to place it in my mind. Iam not sure of 
the date myself. You stated that you were in the restaurant in the 600 

81 block of D Street at approximately 6:00 o'clock in the evening. Can 
you tell the jury why you were there? <A. Yes, I had received information 
that a person responsible for a house breaking in a doctor's office across 
the street from police headquarters was going to be there. I receiveda 
description of that person. There were two of them. 

Q. Two of them -- 

MR. LOWTHER: I don't think the witness finished his : answer. 

THE COURT: Let the witness finish. 

THE WITNESS: There were two of these people that 7 supposed 
to be involved in the sale of the proceeds of that house breaking. They 
were supposed to be peddling -- 

THE COURT: I do not think you need to state the details of the in- 
formation you received, Officer. 

THE DEFENDANT: What I am getting at -- 

THE COURT: Let the witness finish his answer. You - asked 
a question and you have a right to receive an answer. , 

THE WITNESS: As a result of this information, I a to this ad- 
dress and went in and from the description recognized the defendant as 





one of four people sitting at a bar. Three of them were together. 
82 THE DEFENDANT: I think that answers my question for the 
moment. | 
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THE COURT: What was your question? 

THE DEFENDANT: I asked him why he was there. 

THE COURT: Well, I think he has answered the question. 

THE WITNESS: At the moment that I entered -- 

THE DEFENDANT: I believe you -- 

THE COURT: Now just a moment. Please do not interrupt. You 
have asked the question and the witness is entitled to answer it. 

THE WITNESS: At the moment that I entered, the defendant was 
sitting between two other persons in about the center of the bar. There 
was a stool vacant between the farthest person from the door and the next 
person. The description that I had of the second person could have fit 
any one of four people that were in the restaurant. The man:sitting be- 
side the defendant -- 

THE COURT: I really think that this goes beyond the confines of 
the question. The question was why you were there, and I think you have 
answered it. You were there because you received certain information? 

THE WITNESS: Yes. 

THE COURT: Which you have stated. Now proceed. 

BY THE DEFENDANT: 

Q. Now, you received information that I would be there, thata 
person answering my description would be there, is that correct? A. 
That's right, sir. 

Q Did you have a warrant for my arrest? A. I did not. 

Q. Was the fact that I was going to be there sufficient to -- 

THE COURT: Well now, I think that is immaterial. That is en- 
tirely sufficient for the officer to take action upon, and in any event it is 
irrelevant. 

BY THE DEFENDANT: 

Q. What did he say, or what description did you have of me? 

A. Of your general appearance, plus the fact that you were wearing a 
sport shirt, red, and a sport coat and over the top of this was a tweed 
top coat. The tweed top coat -- I may be wrong -- it may not be a tweed, 
perhaps a mixture of weave, and a coat of that same description was 
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hanging at the door when we went out that you took from the rack. 

Q This information that you received, did it name me by name? 
A. It called you "Chris." 

Q. And this information said that I would be there? A. That's 

right, sir. 

Q. Had you had any difficulty locating me since the time of the 
crime, which was approximately three weeks previously? 

THE COURT: Now, that is immaterial and I will exclude that. 

THE DEFENDANT: Your Honor -- | 

THE COURT: I will exclude that. 

BY THE DEFENDANT: 

Q. This informant to whom you spoke over the telephone, did you 
have reason to believe -- I assume this was over the telephone you spoke 
to this informant, is that correct? | 

MR. LOWTHER: Your Honor, may the Government interpose an 
objection here? I think that question is getting into the identity of the 
informant and I will have to object. | 

THE DEFENDANT: Iam not asking that. : 

THE COURT: The law is that any police officer has a right, if he 
deems it proper in the public interest, to decline to reveal the identity 
of his informants, because that is one of the means of law enforcement. 
So, the officer has a right to decline to identify the informant if he feels 
that he should do so. That really is a decision to be made by the witness 
rather than counsel. 

* x * 

BY THE DEFENDANT: 7 

Q. Without asking you to name or to in any way reveal the identity 
of your informant, did you receive your information over the telephone? 
A. (Pause.) I was in possession of this information for some period of 
time. Some of the information I received over the telephone anyway. 

Q. When you say "some period of time," approximately how long? 

THE COURT: I think that is immaterial and I will exclude it. You 


know, there is only one question for the jury to decide and that is whether 
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you did or whether you did not commit the offense with which you are < 
charged. That is the only thing to decide. . 
THE DEFENDANT: Yes, I understand that. . 


BY THE DEFENDANT: 
Q. Officer Winter, you arrested me without a warrant, is that 


correct? <A. That's right. ee 
Q. What was your probable cause? ‘ 
THE COURT: We won't go into that. That is irrelevant and the Court 
holds that the arrest was legal, but whether it was legal or not is not the si 
question to be determined at this trial. I repeat, the only question to be 
86 determined at this trial is whether you did or did not commit the 


offense of which you are charged. 
THE DEFENDANT: Your Honor, I think I could show-- 


THE COURT: Ihave ruled. I think it is very unfortunate that you “ 
discharged your counsel and insisted upon representing yourself; however, * 
that is your choice. You are within your constitutional rights. “ 


BY THE DEFENDANT: 

Q. Sergeant Winter, in regard to these packages that you have 
identified as being the packages that you took from the radiator on the 
night in question, when you got to police headquarters isn't it a fact -- 
and you had me with you, -- isn't it a fact that you first took me down- 
stairs into the precinct and booked me across the desk for investigation? 
A. At the time that we arrived we were taken into the basement garage 
next to No. 1 cellblock, or the central cellblock. At that time you were ig 
booked, if I remember correctly, at the book in the cellblock down there 
in which all prisoners coming through that way are registered. 


Q. Isn't it a fact, Sergeant, that you opened this package and i 
actually examined the contents of it there in front of several other police * 
officers? A. At that time you were searched, and I believe -- : 
Q. If you will answer the question -- 
87 THE COURT: The witness may answer the question in his own way. ' 


THE WITNESS: I believe I did open the bag to show the men that 
searched you what was in the bag. At the same time finding out myself 
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what was in it. 


BY THE DEFENDANT: 

Q. Isn't it a fact you knew what was in the bag before you ever 
opened it? A. (Pause) I think that I would say that I suspected what 
was in the bag. | 

Q. Isn't it a fact your information was as to what was in the bag 
and you knew it was going to be put there in this restaurant in the 600 
block of D Street on that night by someone else other than by myself? 

A. No, sir. | 

Q. Isn't it a fact that this so-called informant put that bag in that 
restaurant? A. No, sir. The information that I had was that you and 
another person would be there and that the two of you, or one of the two 
of you would have that bag. 

Q. Sergeant, when you entered the restaurant where did you seat 
yourself? A. At a booth just about opposite the center of the bar on the 
west side of the restaurant and facing the door. | 

Q. Facing the door. At that time where was I sitting? A. Just 

about opposite that booth, just about in that position. 

Q. And after you had seated yourself in that position, did I move? 
A. Yes, sir. At that time there was a man with whom you were speaking 
that I recognized as having known before, and your conversation with that 
man and the man sitting on your left was in very low tones, and as I was 
sitting down, the three of you got up and the other two men left and you 
went to the end of the bar. I couldn't see whether or not you were carrying 


anything because my interest was in whether or not either of these other 


two men were carrying anything. 

Q. Well, -- A. When you went -- 

Q. In other words, you saw me move -- | 

THE COURT: Let him finish his answer. You have asked a 
question. : 
THE WITNESS: When you went to the end of the bar you went be- 
hind me and out of my view, without me conspicuously turning around to 
watch you. And I then got up and went to the bartender and asked him 
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if he had a match and when I returned to my seat I sat down on the other 


side of the table so I could watch you. 


Q. In other words, while you were sitting, observing me, I and 

these other two men all rose and I walked to the end -- I walked 
right past you, is that correct? A. These two men got off their seats 
first and started toward the door. You got off the seat behind the one and 
went that way. 

Q. Right past you, is that correct? A. The three of you were in 
the aisle, and that is not too wide an aisle between the seats. 

Q. In order to get to the seat that I eventually took, I walked right 
past you, is that correct? A. I would say you would have had to walk 
past me, but with the other two men between you and me. 

Q. And you did not observe any bag in my possession when I 
walked past you? <A. I wasn't able to see you. 

Q. Now then, Sergeant, you say when I sat at the other seat at 
the end of the bar you saw a bag at my feet, is that correct? A. You 
sat down, as I mentioned before, and there was another man sitting with 
a seat vacant between the man on your left and him, and if I recall there 
were two seats or two stools beyond him to the left of the bar. You took 
the last stool, then that man, when I got up to get the match, moved over 
beside you, and when I sat back down you and that man had a whispered 
conversation up there. 

Q. Well, I asked you, was this bag at my feet, as you have testi- 
fied, when I sat at the end stool? A. If it was, I didn't notice it. I 
didn't notice it and I must say I was looking for it. You reached down to 
pick itup. It was sitting beside your left foot. 

Q. Now then, Sergeant, when I went to leave I then went to the door 
and your back was turned to me, was it not? A. No. As you went to 


the door I followed you with my eyes and got up as you passed me and went 
to the door because I believed that I had been recognized and you were 
going to run. You were carrying the bag, and I got out of the booth and 
got to the door almost as quick as you did. That is when you laid down ‘3 
the bag and reached for the coat. 
Q. Well then, to go over this once more, to get it straight, when 
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you first observed me you did not see the bag, is that correct? A. No, 


sir, I did not see the bag in anyone's possession. 
Q. When I got up and moved you did not see the bag, is ; that cor- 


rect? A. That's correct. 
Q. While I was seated at the end of the bar you did not: see the bag, 
is that correct? A. Just as -- 
THE COURT: Well, you have been over that. The officer testified 
91 the first time he saw the bag is when he saw you lean over to pick 
itup. Is that correct, Officer? 
THE WITNESS: Yes. 
THE DEFENDANT: Did you see anybody place a bag on the floor? 
THE WITNESS: I did not. 
oe * * * * | sf 
BY THE DEFENDANT: | 
Q. Did you see me place it on the radiator? A. Yes. 
Q. Youdid? A. Yes. | 
Q. When you arrested me did I have the bag on my panne? 
A. Within your control. 
Q. On my person? Did Ihave it in my hand or anywhere on my 
body? A. I think when I first walked up to you your hand a still on 


the bag. 
Q. You have testified previously I was putting my coat:on -- 
92 THE COURT: Let him answer. 


THE WITNESS: This happened in a matter of less thana second. As 
I approached you I thought you were going to make the door and you 
stopped and reached up for the coat with one hand and reached over and 
laid the bag down with the other hand and at that time you turned around 
and saw my badge and your hand came off the bag about the same instant. 

THE COURT: You wore your badge outside? 

THE WITNESS: I had my badge in my hand. I was ses to make 
the arrest, Your Honor, and I had it ready to show him. 

BY THE DEFENDANT: 
Q. Now then, Sergeant, when you showed me your badge did you 
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tell me that I was under arrest? A. I believe my words were, "Iam 


Sergeant Winter, Metropolitan Police Department. I want you.” 

Q. Did you say anything about that bag? A. Yes. 

Q. What did you say? A. You continued to put on your coat, 
protested something about "what is this all about?" and in the movement 
of your arms in putting on the coat I took ahold of you, and I was believing 


that you were going to try to push me or in some manner get away. 

Q. Did I threaten you in any way? 

THE COURT: Justa moment. Let him finish. 

THE WITNESS: AndI said, "Come on, let's go, let's not have any 
trouble in here. Pick up your lunch and let's get out of here." 

You said, ''That is not my lunch and that is not mine." And I picked 
it up with one hand and held you with the other hand and you protested. "You 
don't have to hold me." And we went from there to the box in that manner, 
you in my left hand and the bag in my right. 

Q. You picked the bag up from the radiator? A. I did. 

Q. Now then, when we arrived at headyuarters and we went to your 
office in the Safe Squad, did you attempt to question me concerning those 
pills or concerning the house breaking that you referred to or concerning 
any matters of a criminal nature? A. I did. 

Q. And didn't I, while you were questioning me, tell you that I 
did not refuse to answer questions, but that I would like to have my at- 
torney present during the interrogation? A. Something of that manner. 

Q. And didn't you refuse flatly to permit me to call my attorney? 

THE COURT: Refuse what? 

THE DEFENDANT: Refuse flatly to allow me to call my attorney 
or make a call to my attorney. 

THE COURT: Well now, I will exclude that. That is entirely 
irrelevant. It would be relevant if the Government had offered in evidence 

a ny conversation between you and the witness. If there was such a conversa- 
tion the Government hasn't offered it in evidence, so if I were you I would 
not refer to the subject on cross examination because if you do you might 
make admissible some evidence which otherwise the Government has decided 
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not to submit. 


I do not know whether there is such evidence, but I would not open 

up that subject. Moreover, it is irrelevant so I will exclude it. 
BY THE DEFENDANT: 

Q. Now then, Sergeant, you have stated that you took the packages 
or turned them over to the Narcotics Squad with the intention of having 
them determine what the contents of those pills were, is that correct? 
A. I didn't say what the intention was. That is one of the reasons that 
they are turned over to the Narcotics Squad, yes, sir. | 

* * * * * * 

Q. Sergeant, you were aware, and you have so stated, that when 
you arrested me I disclaimed any knowledge of that bag, is <n correct? 
A. Yes, sir. 

Q You knew, in other words, that I was not admitting possession 
of that bag. 

THE COURT: Well now, you have gotten your answer. You may 
not repeat the same question. 

* x * ed * * 

Q. Didn't you on several occasions ask me to provide the name of 
someone else who you felt was connected with this crime? A. I believe 
I did. : 

THE COURT: Just a moment. In view of the fact that you are not 
represented by counsel, although you have an informal legal advisor sitting 
next to you, if you ask any questions of the witness, and I am going to 
allow you to do it if you insist on doing so, concerning any interrogation 
that may have been conducted of you by this witness at the police head- 
quarters, that will enable the Government to put in all the rest of that 
interrogation. | 

THE DEFENDANT: Yes, Your Honor, I understand that. 

THE COURT: You understand? 

THE DEFENDANT: Yes. 

THE COURT: Knowing that, you may proceed. 

BY THE DEFENDANT: : 
Q. I didn't understand your answer to that question. A. I believe 
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I did. 


Q. You had reason to believe, in other words, that there was at 
least one other person connected with this crime besides myself? 
A. Yes. 

Q. What were your reasons for believing that? A. The informa- 
tion I received. 

Q. Is this the confidential information you received from your 
informant? A. That's right. 


% * ak * a 
100 JOHN R. PANETTA 
x * * * 3 * 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * +d * * * 
101 Q. Officer Panetta, in the month of April, 1957, did there come 


a time when there came into your possession the articles which are on 
the table in front of you on the witness stand? 

THE COURT: Do you want to identify them? 

MR. LOWTHER: Iam sorry. 

BY MR. LOWTHER: 

Q. I refer to Government's Exhibit No. 1 for identification. 
A. Yes, sir. 

Q. And that includes the smaller envelopes, the tin foil envelopes 
and the brown paper bag that Officer -- A. Yes, all of these. 


102 Q. Who turned those over to you, Officer Panetta? A. Sergeant 
Winter. 
Q. And when did he turn them over to you? A. In the early morning 
of the 4th. 


Q. Of April? A. Yes. | 
Q. Who, if anyone, did you turn Government's Exhibit No. 1 over 
to? A. To an agent North of the Federal Food and Drug Administration. 


* * * * * * 
103 JOSEPH R. NORTH, JR. 
* * * * * * 
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= 104 DIRECT EXAMINATION 
BY MR. LOWTHER: | 
* x. * * * * 
105 Q. Who, if anyone, did you turn over the large paper envelope 


and the contents consisting of Government's Exhibit No. 1 to? A. I 
turned that envelope over to the Sample Custodian in Baltimore. 


% ok * o* * Oo 
J. THOMAS WELCH : 
* * * * * . * 


DIRECT EXAMINATION 
BY MR. LOWTHER: 


* * * * * * 
106 THE COURT: You are a chemist employed where? 
THE WITNESS: Iam currently employed by the United States Food 
and Drug Administration. | 
* * * * * a. 
108 Q. When did you receive Government's Exhibit No. 1 from the 
sample custodian? A. 4-26-57. 
* cs * * * : * 


Q. Now then, will you tell His Honor and the jury the total number 
of phenobarbital pills that you found in Government's Exhibit 1? 

THE COURT: Well, aren't you assuming that they are phenobarbital? 

MR. LOWTHER: I think it is stipulated, Your Honor, and that is 
why I am trying to cut it down. 

THE COURT: All right. 

THE WITNESS: I received one envelope containing 200 pink tablets, 
each tablet contained one-half grain of phenobarbital. I received one 
aluminum bag containing 1, 996 pink tablets, each tablet contained one- 
half grain of phenobarbital. 

THE COURT: In other words, how many tablets of phenobarbital 
were there altogether? 


THE WITNESS: That would make 2196. 
* * * * * # 
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BY MR. LOWTHER: 

Q. Now, what was the total number of pills or tablets in Govern- 

ment's Exhibit 1 which were sodium pentabarbital? A. I received 
11 coin envelopes containing 672 yellow capsules containing one and one- 
half grains of sodium pentabarbital. Exhibit 1 also contained an envelope 
consisting of 8 yellow capsules and also 2 yellow tablets. The 8 yellow 
capsules were sodium pentabarbital. 

ss ea bd * a ao 

Q. Now then, what was the total number of tablets or capsules in 
Government's Exhibit 1 consisting of dextro amphetamine sulfate? 
A. Two coin envelopes containing 100 yellow tablets each, each tablet 
containing 10 milligrams of dextro amphetamine sulfate. The one envelope 
containing the 8 capsules and 2 tablets. | 

THE COURT: How many altogether? 

THE WITNESS: Altogether there would be 202. 


a * * a * * 


MR. LOWTHER: The Government rests its case at this time. 

oe * ae x ok * 

THE COURT: Now, in view of the fact that the defendant is not 
represented by counsel, let the record show that the defendant makes 
a motion for a directed verdict and that the Court overrules it. 

Now, you have a right to offer any evidence if you wish. Iam going 
to ask Mr. Holland -- you are sitting with the defendant as sort of an in- 
formal legal advisor? 

MR. HOLLAND: Yes, Your Honor. 


* * * 


WILLIAM WILSON 
* * 
DIRECT EXAMINATION 
BY THE DEFENDANT: 


* * * * * 


Mr. Wilson, what is your occupation, sir? A. Photographer. 
*x ae * * * 


Now, Mr. Wilson, I am going to call your attention to the night 
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of April 3, 1957 at approximately 7:30 in the evening. Can you tell me 
what your whereabouts were? A. I was in the Alcove at 643 D Street. 

Q. And was anyone with you who is now present in this court room? 
A. You were. | 

Q. Where was I sitting in relationship to you, Mr. Wilson? A. You 
were sitting on my left. : 

Q. Was this at the bar? A. At the bar. 

Q. Approximately what time was this? A. Well, I wouldn't know 
the approximate time, but I worked until six. It was after six. 

Q. It was after six o'clock. And I was sitting next to you, or you 
were sitting next to me. How long did we sit together at the bar, roughly, 
to the best of your recollection? A. Oh, 45 minutes or an hour. 

Q. And during that time we engaged in conversation? A. We did. 

Q. Now, during this period of 45 minutes or an hour, did you have 
occasion to observe any package in my possession? A. I did not. 

Q. Did you happen to see a package sitting on the floor next to me, 
for instance? A. I did not. . 

Q. Do you recall, Mr. Wilson, leaving the Alcove Inn? A. Ido. 

Q. Did I leave with you? A. No, you didn't. : 

.Q. When you left did I rise from my seat at the same time or very 
nearly the same time? A. I don't recall. 

Q. Do you recall seeing me get up from my seat and pick up a 
package of any description from the floor? A. No. | 

Q. Approximately what time was it when you left, Mr. Wilson? 

A. It was after seven. , 

Q. After seven. Do you know how long after seven? Could it have 
been after eight, for instance? A. No. 

ae * a * x a 

Q. But during the time that you were sitting with me you did not 
see a package in my possession? A. I did not. | 

Q. Now, during the time you were sitting at the bar did you have 
occasion to see anyone enter this restaurant whom you recognized as 
being a member of the Police Department? A. I thought he looked 
familiar. 
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Q. Do you see that gentleman in the court room now? A. Uh huh. 
Yes, I do. 
Q. Would you point him outtous? A. Sitting right back there. 
Q. Do you know the gentleman's name? A. Winter. 


Q. Sergeant Winter, is that correct? He then was in the restaurant 


before you left? A. He was. “ 
* * = & xe ak 
122 CROSS EXAMINATION 
BY MR. LOWTHER: 
* * * * * % i 


Q. What time did the defendant, Christensen get there? A. Shortly 
after I come in. 
Q. How longafter? A. I couldn't tell you how long. 
Q. Now then, you left the restaurant before the defendant did? 
A. I did. 
Q. And you didn’t see the defendant at any time in the custody of 
Sergeant Winter? A. I did not. 
Q. So that you have no knowledge of what transpired in the restaurant 
when you left? A. Ido not. 
Q. You did not wait around the front? A. I did not. 
Q. At any time during the period of time that you were talking with 
the defendant Christensen did you or he change positions, that is, change 
123 seats? A. No. 
Q. And where were you seated? A. I was seated at the bar. 
Q What part of the bar? <A. Close to the door. 
Q. Meaning the street door? A. Street door. 
* * * * * * 
Q. You mean when the defendant first came in he went and sat 
toward the rear of the bar away from the front door? A. He did. 
Q. How was he dressed? A. He had a top coat on when he come in. 
Q. Where did he put the top coat? A. On the coat rack. 
124 ca sd * * * a 
Q. What were you drinking, if anything? A. Beer. 
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125 Q. How many? A. Three or four or five. 
* * * * * * 
WALTER THOMAS O'CONNOR 
* * * * * * 


DIRECT EXAMINATION 
BY THE DEFENDANT: 7 
ak xe a * * 
126 What is your occupation? A. District cab driver. 


* * * % * 


* © * 


Q. Now, calling your attention to the night or the evening of April 
3, 1957, do you recall your whereabouts at approximately 8:00 p.m. of 
that evening? A. The Alcove Inn, 643 D, Northwest. 

Q. Was anyone with you in the Alcove Inn on that evening? 
A. You mean if I came in with anyone, no. 

Q. Do you recall seeing me in the Alcove Inn on that evening? 
A. I did. } 

Q. And where was I sitting in relation to you? A. At one time 
directly next to me. 

Q. Atonetime. Were you there in the Alcove when I entered? 


A. Yes. 
Q. Did you see me carrying any package or bag of was 8 descrip- 
tion? A. No. 


127 Q. When I entered did I sit down next to you immediately? A. That 

I don't recall. I couldn't testify to that. 7 

Q. You don't remember where I sat? A. No. 

Q. We did not have a conversation, though, ee when I 
entered? A. I don't think so, no. 

Q. Now, do you recall that at sometime after I came in I did sit 
down next to you and engage you in conversation? A. Yes. : 

Q. Did I borrow anything from you? A. Yes. 


Q. What didI borrow from you? A. The sum of $3... 
* * * & * ; * 





128 Q. Now, while we were engaged in this conversation and while we 
ware engaged in the transaction of my borrowing the money, did you 
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observe any package on my person? Did you observe any package in my 
hand or on the floor by my side? A. No. 

Q. After you loaned me the money, what didIdo? A. You returned 
back to the seat that you had occupied and when I came back out of the -- 
you were gone. 

Q. In other words, I left the seat next to you and got up and headed 
towards the door? A. No, you came down to the end of the bar. 
Originally we were sitting at one end. I went to one end to get the money 
from the bartender and we sat down; we came back to the original seat 
and the next thing I knew you were gone. 

ok me * ak 5 * 

Q. And the next time you looked for me I was gone, is that correct? 
A. We both left the two seats at the end of the bar. I first to go to the 
bartender to get the money. You left that seat and came up. We sat 
there and talked to the bartender. You returned to your original seat. 

Q. Did you see where I went from there? A. No. 

Q. When I left the seat next to you was I carrying anything or did 
I reach down on the floor and pick up anything? A. No. 

Q. At any time, then, during my entire stay that you observed me 
in the Alcove Inn, did I have a package with me? A. No. 

* * * * xk ae 

CROSS EXAMINATION 
BY MR. LOWTHER: 

ae oe * * x * 

Q. And was the defendant there, Christensen, before you got there, 
or did he come in afterward? A. It came to my attention -- I don't 
know whether he was in there but when it came to my attention he came 
over and sat down beside me. I assumed he had just entered the place. 

When I came in I did not see him. 

Q. When you say you assume he had just entered the place, Mr. 
O'Connor, you mean that your first knowledge of his presence in the es- 
tablishment was when he came and sat down beside you at the bar? A. 
That's right. 

* * * * * ak 
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Q. Do you recall, sir, when the defendant sat down beside you at the 
bar whether he had a top coat on? A. No, he didn't. 

cd * * * aK aK 

131 Q. Now then, where were you seated at the bar when the defendant 
Christensen first came and sat next to you? A. About the _ or third 
seat just as you enter the place. 

Q. Near the front of the establishment? A. Near the front. 

Q. And how long did you and the defendant Christensen sit in that 
position near the front? A. I would say we stayed long enough to consume 
a couple of glasses of beer, maybe 15 or 20 minutes. | 

Q. And during this time did you have occasion to observe the 
gentleman who testified just before you in the establishment? A. Yes. 

* * * * * . * 

Q. Whatis his name? A. Mr. Wilson. , 

Q. Where was Mr. Wilson? A. To my immediate left. 

132 cs 5 * * * * 

Q. And during that period of time did this defendant Christensen 
ever leave that position while you were consuming the two or three beers? 
A. During the time, no. The only time that I know he left the place is 
when I went to the other end of the bar to get the bartender to cash a 
check. He walked up to the bar with me. I gave him the money and he 
stood there a few minutes and then returned to his original seat. 

Q. Near the front? A. Near the front. | 

Q. Where did you go after this transaction? A. To the men's 


room. 
as * ak * * : * 

133 Q. When you came out from the men's room you say that the de- 

fendant Christensen was not present in the Alcove Inn? A. He was not. 

* * ak * 2K : * 

134 THE DEFENDANT: I have no more witnesses. | 
* * oe aK * x 

135 CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen of the jury, the defendant, 
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George A. Christensen, is on trial before this Court on charges of house 


breaking, grand larceny, and unlawful possession of certain dangerous 
drugs. 

It now becomes your duty to determine whether the defendant is 
guilty or not guilty of the charges on which he is beingtried. Your con- 
clusion must be reached solely on the evidence introduced at this trial. 
You must arrive at your conclusion objectively, calmly, dispassionately 
and impartially, without any feeling or emotion, without any sympathy on 
the one hand or anger on the other. 

I repeat, solely on the evidence. 

As you no doubt understand by this time, it is the function of the 
Court, that is, it is my function, and my duty, to instruct the jury as 
to the rules of law that must govern the disposition of this case. You 
ladies and gentlemen of the jury are bound and obligated to take the law 
from the Court and to follow the Court's instructions as to the law. But 
you ladies and gentlemen of the jury are the sole judges of the facts and 
you must determine the facts yourselves on the basis of the evidence 
and solely on the basis of the evidence introduced at this trial. 

The Court has still another function to perform, and that is, it 
may summarize the evidence and discuss the facts and the evidence and 
comment on them merely to aid and assist the jury in arriving at its con- 
clusion. But the Court's summary of the evidence and the Court's com- 
ments and discussion of the evidence and of the facts are not binding on 
you. They are intended only to help you, and you need attach to them only 
such weight as you deem wise and proper and only to the extent to which 
you may consider them helpful. If your recollection of the evidence in 

any particular differs from the Court's recollection, then it is your 
recollection that must prevail. Because, as I said a moment ago, the 
final decision of the facts is solely within your province. 

My instructions are binding on you only as to the law. 

First, to summarize a few general principles of law that are ap- 
plicable to all criminal cases, including, of course, this one, the fact 
that a defendant has been indicted and is charged with a crime is not in 
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itself an indication of guilt and no inference is to be drawn against a de- 
fendant from that fact, because the indictment is merely the procedure 
and machinery by which a defendant is brought before the Court and is 
placed on trial. 

Second, every defendant in a criminal case is presumed to be in- 
nocent. This presumption of innocence attaches to him throughout the 
trial. | 

Third, the burden of proof is on the Government to prove the de- 
fendant's guilt beyond a reasonable doubt. Unless the Government 
sustains this burden and proves beyond a reasonable doubt that the de- 
fendant has committed every element of the offense with which he is 
charged, the jury must find him not guilty. Bear in mind that I said the 
burden on the Government is to prove the defendant guilty beyond a 
reasonable doubt. Proof beyond a reasonable doubt. does not mean proof 

beyond all doubt whatsoever. It means proof to a moral certainty 
and not necessarily proof to a mathematical certainty or an absolute cer- 
tainty. By "reasonable doubt," as its very name implies, is meanta 
doubt based on reason and not just some whimsical speculation or capric- 
ious conjecture. 

Let me explain to you the meaning of the phrase "proof beyond a 
reasonable doubt" in simple everyday words. Proof beyond a reasonable 
doubt simply means this: If, after an impartial comparison and considera- 
tion of all the evidence, you can say to yourself that you are not satis- 
fied of the defendant's guilt, then you have a reasonable doubt. 

On the other hand, if, after such an impartial comparison and con- 
sideration of all the evidence, you can truthfully and candidly say to your- 
self that you have an abiding conviction of the defendant's guilt, such as 
you would be willing to act upon in the more weighty and important matters 
relating to your own affairs, then you have no reasonable doubt. 

In other words, "proof beyond a reasonable doubt" is such proof as 
will result in an abiding conviction of the defendant's guilt on your part. 
Such a conviction as you would be willing to act upon in more weighty and 
important matters relating to your own affairs. 
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In determining whether the Government has established the charges 


against the defendant you will consider and weigh the testimony of all the 
witnesses who have testified at this trial, as well as all the circumstances 
concerning which testimony has been introduced. Circumstances at times 
throw an illuminating light on all testimony. You are the sole judges of 
the credibility of the witnesses. 

In other words, it is for you and for you alone to determine whether 
to believe any witness and the extent to which any witness should be 
credited. If you find that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not have possibly been 
mistaken you are then at liberty, if you deem it wise to do so, to disre- 
gard the entire testimony of that witness or any part of that witness' 
testimony. 

Now, this brings me to the specific charge involved in this case. 
Specifically, the defendant is charged with breaking into the office of 
Dr. Fibich at 301 D Street in the basement of those premises, and steal- 
ing from the premises certain dangerous drugs enumerated in the indict- 
ment, as well as a certain sum of money; and then having those drugs in 
his possession, contrary to law. 

The indictment consists of three counts: The first count charges 
house breaking, the second grand larceny, and the third unlawful posses- 
sion of dangerous drugs. 

140 Now, the first count charges that on or about March the 12th, 
George A. Christensen entered the room of Dr. Thaddeus Fibich and 
Vivian Fibich with intent to steal the property of another. Now, house 
breaking is defined in the law of the District of Columbia very briefly 
and simply as follows: I shall read only the pertinent parts of the 
definition. 

"Whoever shall, either in the night or in 

the daytime, break and enter or enter without breaking 

any dwelling, shop or other building, or any apartment 

or room, whether at the time occupied or not, with in- 

tent to commit any criminal offense, shall be punished 

by the penalty that the law prescribes." 
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Now, you will observe that although the crime is called house 


breaking, that in itself is perhaps misleading because the crime may be 
committed without breaking. The law says, "break and enter or enter 
without breaking, with intent to commit a crime therein.'' Now, intent, 

of course, cannot be proven directly. There is no x-ray machine by which 
you can see or fathom the operations of the human mind. Intent can be 
inferred from the surrounding circumstances and even from the act it- 
self. It is for the jury to determine whether the intent existed. 

Now, in support of the count that someone entered unlawfully the 
premises in question, Dr. Fibich and his associate, Mr. Shants testi- 
fied that on the morning of March the 13th when they came to the office 
they found the place in disarray. The medicines were gone and the money 
was missing as well. . 

The second count charges grand larceny of the medicines and of 
the money. Grand larceny is defined in the District of Columbia Code 
simply as follows: 

"Whoever shall feloniously take and carry away 

anything of value of the amount or value of $100 or 

upwards shall be punished by the penalties of the law 

prescribed." 

In other words, in the statute, as I have just read, feloniously take 
and carry away merely means that the property must have been taken un- 
lawfully from the possession of another with the fraudulent intent to con- 
vert it to the use of the person taking it. | 

Now, if the stolen property is worth less than $100 then the crime 
becomes petit larceny and, of course, the Government has the burden of 
proving that the property stolen was worth $100 or upwards, otherwise 
the larceny is petit larceny. . 

Now, the third count charges unlawful possession of the drugs in- 
volved in this case. That is, unlawful possession by the defendant, 

that he had them in his possession after stealing them. | 

Now, the law punishes the possession of a dangerous drug by any 


person unless such person obtains such drug on the prescription of a 





46 
practitioner or unless it is delivered by a practitioner in the course of 


his practice, and the immediate container in which the drug is delivered 
bears a label upon which appears the directions for use of such drug, the 
name and address of such practitioner and the name and address of the 
patient. 

Now, what is a dangerous drug within the statute? The statute 
enumerates dangerous drugs, among them barbituric acid and its salts 
and derivatives and compounds, preparations and mixtures thereof, and 
also amphetamine or compounds or mixtures thereof. 

Now, the doctor testified that the drugs that were in his office, and 
which he testified were missing, were within these groups of dangerous 
drugs. 

Now, a word as to the evidence which the Government contends 
proves that the crime was committed by the defendant. The fact that 
someone committed that house breaking and larceny was testified to by 
Dr. Fibich and Mr. Shants, as I have indicated. Sergeant Winter of the 

Metropolitan Police Department testified that on the 3rd of April 
he saw the defendant in a restaurant at 643 D Street and he watched him. 
He saw the defendant pick up a brown paper bag that was folded as though 
it carried somebody's lunch, and started to walk with it. 

Sergeant Winter testified that he intercepted the defendant at the 
door and that at the moment the Sergeant intercepted the defendant at 
the door the defendant laid the bag down on the radiator. 

The Sergeant testified that he arrested the defendant at that time and 
told him to pick up the bag. The defendant then said it was not his, and 
the Sergeant picked it up and took it with him. At police headquarters the 
Sergeant testified that the bag was opened in the defendant's presence 


and it contained capsules of drugs that were enumerated, as well as coin 
envelopes and money. 


Also, there was no doctor's prescription on the defendant's person 
or in the bag. 

Now, the possession of the contents of the bag were traced to the 
chemist and the Government chemist testified that they consisted of the 
drugs charged in the indictment, and in fact that the contents of the 
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exhibit were such drugs as has been described. 

Now, the defendant called as a witness in his own behalf, two 
other customers who were in the restaurant and each of those customers 

testified that he did not see any package in the defendant's possession 
or on the floor, and did not see the defendant pick up any package. How- 
ever, each of the witnesses testified that he was not present at the time 
the defendant was apprehended. One of them, Wilson, testified that he 
left before the defendant did. The other, Walter O'Connor, testified that 
he went into the men's room and that the defendant was already gone 
after he, O'Connor, came out of the men's room. 

Now, it is true that there is no witness who claims to have seen 
the defendant break or enter the premises and steal the articles and the 
money involved in this case, and that brings me to a brief discussion of 
the difference between direct and circumstantial evidence. _ 

There are two kinds of evidence in criminal cases, direct evidence 
and circumstantial evidence. Direct evidence is evidence of eye witnesses 
who saw the act committed. Now, of course, very many criminal acts 
are committed out of the presence of eye witnesses, and if the law required 
direct evidence, that is, testimony of eye witnesses in each case, many 
crimes would go unpunished. 

The second type of evidence is circumstantial evidence. Circum- 
stantial evidence means evidence of circumstances from which the de- 
fendant's guilt may be inferred. 

If cannot be said that direct evidence is better than circumstantial 

evidence. Actually, eye witnesses may make a mistake in their 
identification, or they may fabricate their testimony. To be sure, cir- 
cumstances, too, may be inconclusive. On the other hand, if circumstances 
are strong enough and unerringly lead to a definite conclusion, circum- 
stantial evidence may at times be even better than direct evidence. But 
it is for you to weigh the evidence. 


The law permits conviction of a crime on circumstantial evidence 


alone. 
What is the circumstantial evidence in this case? There is no direct 
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evidence; namely, the evidence of Sergeant Winter tending to show that 
the stolen property was in the defendant's possession at the time of his 
arrest; that the defendant had the property in a bag that he was carrying 
which he laid down on the radiator and the ownership of which he dis- 
owned when he was arrested. 

It is a rule of law that unexplained exclusive possession of stolen 
property shortly after the commission of larceny or of house breaking 
and larceny is a fact that the jury may consider, and which alone may 
satisfy the jury that the possessor is the thief and, may in itself, warrant 
a verdict of guilty of house breaking and larceny. 

The jury is not compelled to infer guilt from that circumstance but 
has a right to do so. It has a right to infer guilt from that circumstance 
alone if the jury sees fit to do so and deems it wise to do so. 

In conclusion I want to repeat again that my discussion of the evi- 
dence as distinguished from the rules of law is not binding on you, but is 
intended only to help you. You are the final and sole judges of the facts 
and you must make your own decision on the facts; that is your responsi- 
bility and your function. 

In reaching your conclusion you must use the same practical common 
sense, the same practical approach, the same ordinary intelligence that 
you would apply in determining any other important matter that you have 
occasion to decide in the course of your everyday life. 

You will render a separate verdict on each of the three counts of 
the indictment; count one, house breaking, and your verdict there should 
be either guilty or not guilty. 

The second count is grand larceny, and there you may bring in a 
verdict of guilty as charged or guilty of petit larceny, if you are not 
convinced beyond a reasonable doubt that the value of the property was 
$100 or over, or, not guilty. 

And the third count, unlawful possession of dangerous drugs, your 
verdict there should be either guilty or not guilty. As, of course, you 
are aware, your verdict must be reached by unanimous vote. 

Are there any objections or suggestions? 
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147 MR. LOWTHER: None by the Government. 


THE DEFENDANT: (Negative response. ) 
* * * * * a: 


g 


(Whereupon, at 2:27 o'clock p.m., the jury retired to the 
jury room for deliberation. ) 
(At 5:30 o'clock p.m., the same day, the jury returned to 
the court room for further pacers ) 
THE COURT: Mr. Foreman, the Court has received your note 
, which reads as follows: 
* "Is possession of stolen goods sufficient to infer 
guilt on counts one and two?" 
The answer is, yes. The jury has a right to infer from possession of 
stolen goods that the possessor is the thief and therefore guilty on counts 
one and two. | 
Are there any other questions? 
THE FOREMAN: No, that is all. 
(Whereupon, at 5:35 o'clock p.m., the jury returned to the 
148 jury room for further deliberation. ) 
(At 5:40 o'clock p.m., the same day, the jury returned to 
the Court room.) : 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed on a 
verdict ? 
THE FOREMAN: Yes. 
THE DEPUTY CLERK: What say you as to the Defendant George A. 
Christensen on the first count of the indictment? 
THE FOREMAN: Guilty. 
THE DEPUTY CLERK: On the second count? 
THE FOREMAN: Guilty of petit larceny. 
THE DEPUTY CLERK: And on the third count? 
THE FOREMAN: Guilty. 
THE DEPUTY CLERK: Members of the jury, your foreman says 
you find the Defendant George A. Christensen guilty on count one, guilty 


of petit larceny on count two, and guilty on count three, and that is your 
verdict so say you each and all? 


(The jurors nodded assent. ) 
* * * * * 
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No. 14,377 
QUESTIONS PRESENTED 


Where the record concerning appellant’s pre-trial motion to 
suppress reflects that he disclaimed ownership, possession and 
knowledge of property sought to be suppressed; and where the 
evidence adduced at appellant’s trial—for housebreaking, 
larceny and illegal possession of dangerous drugs—reflects, in 
addition, that the incriminating and dangerous drugs were 
seized after appellant was arrested and after his aforemen- 
tioned disclaimers; and further, where the evidence shows that. 
appellant was arrested upon information received and con- 
firmed to a degree by the officer’s observations; and where 
evidence further showed appellant to have been in unexplained 
exclusive: possession of the dangerous drugs immediately prior 
to his arrest, albeit three weeks after the housebreaking, and 
the trial court’s instructions upon the essential questions of 
law were unchallenged: 

In the opinion of appellee, the following questions are pre- 
sented: 

(1) Whether, if appellant has standing to challenge the 
alleged search and seizure, he is a person aggrieved, and if so 
whether the alleged search and seizure are incidental to an 
arrest based upon ample probable cause? 

(2) Whether, the court’s unchallenged instructions with re- 
spect to unexplained possession of stolen goods and the concept 
of “unlawful possession” were so erroneous as to require re- 
versal? 


(I) 
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Summary of Argument 
Argument: 


I. Incriminating Evidence Obtained From Public Space Was 
Properly Admitted Into Evidence. In Any Event, Assum- 
ing a Search and Seizure, It Was Incidental to Arrest Upon 
br gO) Sen aS ee nee OO eer ee SOR me = ey a 

II. There Can Be No Reversible Error in the Face of Unchal- 
lenged Instructions Which Were Appropriate; and, The 
Sufficient Evidence Which Sustains the Convictions 

Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,377 


GrorcEe A. CHRISTENSEN, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 19, 1957, a three-count indictment was filed in 
the District Court charging appellant with housebreaking and 
larceny in violation of 22 D. C. §§ 1801, 2201, and 2202, and 
possession of certain dangerous drugs without having obtained 
a prescription in violation of 33 D. C. C. § 702 (a) (4). More 
specifically, counts one and two charged appellant with having 
entered the building of Dr. and Mrs. Thaddeus G. Fibich with 
intent to steal on March 12, 1957, and on this date with steal- 
ing drugs belonging to Dr. Fibich and cash money belonging 
both to Dr. Fibich and one John J. Shantz. The third count 
charged the crime alleged therein was committed on April 3, 
1957 (R. 3; J. A. 2-3). Pleas of not guilty were entered on 
August 22, 1957 (R. 4; J. A.3). 

By a pre-trial motion and accompanying affidavit, filed 
November 27, 1957, appellant sought to suppress evidence 
upon the grounds that after his arrest in a bar, the officer 
forced him to carry a package therefrom, which he had not 


(1) 
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brought to the premises and of which he had no prior knowledge 
(R. 5-6; J. A. 4). The motion was “denied without 
prejudice” on December 5, 1957 (R. 9; J. A. 5). On Janu- 
ary 20, 1958, a jury found appellant guilty as charged in 
Counts One and Three of the indictment and guilty of petit 
larceny on Count Two (R. 13; J. A. 6). Thereafter, on 
March 3, 1958, appellant was sentenced to concurrent terms 
of imprisonment of one to three years on Count One, and one 
year on each of Counts Two and Three (R. 16; J. A. 8). 


A. Evidence of the crimes 


On March 12, 1957, Dr. Thaddeus Fibich and his wife were 
co-owners of premises 301 D Street in Northwest Washing- 
ton. The doctor and one John J. Shantz maintained offices 
in the basement of the premises where the former had his 
medical office and the latter operated a photography and no- 
tarial service in partnership with the doctor (J. A. 10, 18). 

The appellant, who occupied a tenant’s room on the third 
floor of the premises, became familiar with the offices and the 
locations of the doctor’s drugs during his two months dual- 
capacity as an employee of Mr. Shantz and a frequent patient 
of Dr. Fibich (J. A. 10, 14-15, 21). Appellant, however, 
did not have a key to the basement offices, nor was he given 
permission to enter the premises on March 12, 1957 (J. A. 11). 

When Mr. Shantz reported to the basement offices to open 
the business day about 7:20 A. M. on March 18, 1958, he 
found the offices completely ransacked and discovered two 
hundred dollars of his personal money missing (J. A. 19-22). 
Shortly thereafter, Dr. Fibich responded to a call from Mr. 
Shantz and discovered the thief had stolen fifteen dollars in 
cash in addition to “dangerous” drugs consisting of approxi- 
mately six thousand capsules of amphetamine sulfate and one 
thousand capsules each, of sodium phenobarbital and sodium 
pentabarbital, with a composite wholesale value of fifty 
dollars (J. A. 12-15). 

On April 3, 1957, Detective Sergeant Ernest H. Winter, 
working in plain clothes, responded to a restaurant and bar 
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located at 643 D Street, Northwest. The officer “had re- 
ceived information that a person responsible for a house- 
breaking in a doctor’s office across the street from police head- 
quarters was going to be there” peddling the proceeds of the 
housebreaking from a paper bag. The informant described 
appellant’s general appearance, named him as “Chris”, and 
revealed that appellant was attired in a red sport short, sport 
coat and a tweed-mixture topcoat. The officer also “had rea- 
son to believe” that another person was connected with the 
crimes (J. A. 25-27, 29; R. 99). 

Upon entering the restaurant, the officer noted appellant’s 
coat hanging on a rack near the door and immediately recog- 
nized appellant among four persons as he sat at the bar, en- 
gaged in a low-tone conversation with two men sitting on 
either side of him. Appellant and his two conversationalists 
left their seats in the middle of the bar, and appellant went to 
the rear end of the bar, sat down, and engaged in another 
whispered conversation with a third man (J. A. 25-27, 29-30). 
The officer noticed appellant lean over, pick up a brown 
paper bag which lay on the floor adjacent to appellant’s left 
foot, leave his seat and carry the “rolled down” lunch-sized bag 
to the front door (J. A. 23, 30). As appellant “approached 
the door there was a coat rack to the right of the door, that 
is, adjacent to it, and he * * * laid the bag on a radiator 
that is next to the coat rack and removed (his) coat from the 
coat rack and started to put it on” (J. A. 23, 27, 30). The 
officer identified himself, placed appellant under arrest, and 
told appellant to pick up the bag and to come with him. 
After appellant denied ownership, possession and knowledge of 
the bag (J. A. 23, 32, 33), the officer took the bag in one hand, 
appellant in the other and left the premises (J. A. 23). A 
search of the bag in appellant’s presence revealed a small 
tin foil type ice cream bag and several small coin type envel- 
opes, each of which contained pills and capsules of varying 
descriptions. Neither the bag nor a search of appellant’s 
person revealed prescriptions, either for sodium pentabarbital, 
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sodium phenobarbital or dextro amphetamine sulfate 
(J. A. 24). 

With continuity of possession, the drugs were turned over 
to proper authorities for chemical analysis (J. A. 24, 33, 34, 
35) which revealed that the smaller envelopes in the brown 
bag contained the following: 2,169 one-half grain (pink) 
phenobarbital tablets; 680 one and one-half grains of (yellow) 
sodium pentabarbital capsules, and 202 10 milligrams (yel- 
low) dextro amphetamine sulfate tablets (J. A. 35-36). 


B. The trial 


At the outset of the trial, appellant elected to discharge 
his counsel who had handled his pre-trial motion to suppress 
evidence, and to proceed in propria persona. However, coun- 
sel remained as appellant’s informal legal adviser upon the 
court’s request (J. A. 8-9, 33). Thereafter, appellant stipu- 
lated on the basis of the Government’s chemical analysis 
that the drugs contained in the envelopes were sodium 
phenobarbital, sodium pentabarbital and dextro ampheta- 
mine sulfate (J. A. 9-10). Dr. Fibich compared the drugs 
from about sixteen smaller envelopes previously contained in 
the brown bag with corresponding drugs from his store. He 
identified the former drugs as proceeds of the housebreak- 
ing committed at his premises on March 12, 1957 
(J. A. 16-18). 

Upon cross-examination of Detective Winter, appellant 
asked what was the “probable cause” for his arrest. The court 
made the following ruling (J. A. 28): 


“We won’t go into that. That is irrelevant and the 
Court holds that the arrest was legal, but whether it was 
legal or not is not the question to be determined at this 

trial. I repeat the only question to be determined at 
this trial is whether you did or did not commit the of- 
fense of which you are charged. 


+ + * * * 


* * * J think it is very unfortunate that you dis- 
charged your counsel and insisted upon representing 
yourself; however, that is your choice. You are within 
your constitutional rights.” 
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Subsequently, during the proceedings, appellant objected 
to admission of the drugs into evidence upon the grounds that 
(1) the Government had failed to establish a “connection” 
between appellant and the drugs; (2) between appellant and 
the charge, and (3) upon the further ground of an alleged il- 
legal arrest, “which pursuant to * * * these [drugs] were 
seized” (R. 111-112). Appellant’s motion was denied with 
the following order (R. 112): 

“There is no question as to the legality of the arrest, 
and if there were it would have no bearing on the ad- 
missibility. Dr. Fibich identified these pills as his own. 
Sergeant Winter testified he saw you pick up the bag 
in which these pills were found, walk with it from the 
bar, lay it on the radiator when he stopped you, and the 
Government has shown the chain of continuity of pos- 
session. * * *” 


Thereafter the drugs were introduced into evidence, the Gov- 
ernment closed its case, and the Court sua sponte considered 
and denied a motion for judgment of acquittal. During a 
bench conference appellant was re-advised of his right to 
testify or to refrain therefrom (R. 112-1138; J. A. 36). 
Appellant’s defense was introduced through two witnesses 
called in his behalf who testified, inter alia, that they did not 
observe appellant with a package during their conversations 
with him, but that they were not present to witness appellant’s 
departure and arrest (J. A. 36-40). Appellant elected not 
to testify, closed his case (J. A. 41), and the court instructed 
upon the essential questions of law (J. A. 35-49). More 
specifically with respect to possession of stolen goods, the 
Court instructed (J. A. 48): 
“It is a rule of law that unexplained exclusive posses- 
sion of stolen property shortly after the commission of 
larceny or of housebreaking and larceny is a fact that 
the jury may consider, and which alone may satisfy the 
jury that the possessor is the thief and, may itself, war- 
rant a verdict of guilty of housebreaking and larceny. 
“The jury is not compelled to infer guilt from that cir- 
cumstance but has a right to do so. It has a right to 
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infer guilt from that circumstance alone if the jury sees 
fit to do so and deems it wise to do so.” 


After deliberations, the jury submitted a note to the court 
inquiring, “Is possession of stolen goods sufficient to infer guilt 
on Counts One and Two.” The court informed the jury 
thusly (J. A. 49): 


“The answer is yes. The jury has a right to infer from 
possession of stolen goods that the possessor is the thief 
and therefore guilty on count one and two.” 


Following the final instruction and additional deliberations, 
the jury returned its verdict aforementioned (J. A. 49). 


STATUTES AND RULES INVOLVED 


The United States Constitution, Amendment IV provides: 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no war- 
rants shall issue but upon probable cause, supported 
by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be 
seized. 


Federal Rules of Criminal Procedure, Rule 41 (e) provides: 


Motion for Return of Property and to Suppress Evi- 
dence.—A person aggrieved by an unlawful search and 
seizure may move the district court for the district in 
which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant * * * The judge shall 
receive evidence on any issue of fact necessary to the 
decision of the motion. If the motion is granted the 
property shall be restored unless otherwise subject to 
lawful detention and it shall not be admissible in evi- 
dence at any hearing or trial. The motion to suppress 


| evidence may also be made in the district where the 


trial is to be had. The motion shall be made before 
trial or hearing unless opportunity therefor did not ex- 
ist or the defendant was not aware of the grounds for 
the motion, but the court in its discretion may enter- 


| tain the motion at the trial or hearing. 
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Title 22, District of Columbia Code (1951 Edition) Section 
1801, Definition and penalty, provides: 


Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell- 
ing, bank, store, warehouse, shop, stable, or other build- 
ing, or any apartment or room, whether at the time oc- 
cupied or not, or any steamboat, canal boat, vessel, or 
other watercraft, or railroad car, or any yard where any 
lumber, coal, or other goods or chattels are deposited and 
kept for the purpose of trade, with intent to break and 
carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or to com- 
mit any criminal offense, shall be imprisoned for not 
more than fifteen years. 


Title 22, District of Columbia Code (1951 Edition, as 
amended, Supp. VI), Section 2202—Petit larceny, in pertinent 
part provides: 

Whoever shall feloniously take and carry away any 
property of value of less than $100, including things 
savoring of the realty, shall be fined not more than 
$200 or be imprisoned for not more than one year, 
or both. 

Title 33, District of Columbia Code (1951 Edition, as 
amended, Supp. VI), Section 702—Prohibited acts, in pertinent 
part provides: 


(a) Except as otherwise provided by sections 33- 
703 and 33-704, the following acts, the failure to act as 
hereinafter set forth, and the causing of any such act 
or failure are hereby declared unlawful: 

(1) The delivery of any dangerous drug unless— 


* * * * + 


(D) such dangerous drug is delivered by a practi- 
tioner in the course of his practice and the immediate 
container in which such drug is delivered bears a label 
on which appears the directions for use of such drug, 
the name and address of such practitioner, the name and 
address of the patient, and, if such drug is prescribed 
for an animal, a statement of the species of the animal. 


* * * * * 


(4) The possession of a dangerous drug by any per- 
son, unless such person obtained such drug on the 
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prescription of a practitioner or in accordance with sub- 
paragraph (D) of paragraph (1) of this subsection. 
Title 33, District of Columbia Code (1951 Edition, as 
amended, Supp. VI), Section 708—Penalties, in pertinent part 
provides: 

(a) Any person violating any provision of this chap- 
ter, or of any regulation made by the Commissioners 
under the authority of this title shall upon conviction 
be punished, for the first offense, by a fine of not less 
than $100 nor more than $1,000, or by imprisonment 
for not exceeding one year, or by both such fine and 
imprisonment; 


* * * * * 


SUMMARY OF ARGUMENT 


1. The record before the Court, concerning appellant’s pre- 
trial motion to suppress, as well as the evidence adduced at 
trial, clearly reflect that appellant disclaimed ownership, pos- 
session and knowledge of the incriminating and dangerous 
drugs sought to be suppressed. Appellant therefore is with- 
out the requisite standing. Moreover, evidence adduced at 
trial also establishes that the incriminating evidence was seized 
from public space—following appellant’s arrest—rather than 
from appellant’s person. Appellant does not seriously contend 
otherwise. Patently, appellant is not a person aggrieved 
within the meaning of Rule 41 (e), F. R. C. P. and the Fourth 
Amendment. Moreover, ample probable cause supports appel- 
lant’s arrest. Hence, even if it be assumed seizure of the evi- 
dence was from appellant’s person, and that he has necessary 
standing, no error results from admission of the incriminating 
dangerous drugs into evidence. 

2. The court’s instructions concerning unexplained exclusive 
possession of recently stolen property and with respect to the 
concept of unlawful possession of dangerous drugs were proper. 
The Court instructed upon all the essentials of law and the 
evidence justifies appellant’s convictions. Moreover, appel- 
lant’s failure to object below precludes reversible error. There 
is no reason to disturb this verdict which reflects the jury’s 
careful scrutiny and abiding conviction of appellant’s guilt. 
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ABRGUMENT 


I. Incriminating evidence obtained from public space was 
properly admitted into evidence. In any event, assuming 
a search and seizure, it was incidental to arrest upon 
probable cause 


Appellant relies principally upon the first Wrightson’ case 
to support his contention that the court erred in admitting 
incriminating evidence which formed the basis of the convic- 
tions. Such a contention overlooks the facts of record, as dis- 
tinguished from the facts of Wrightson, supra, and the appli- 
cable law. 

a. Appellant is without standing. 

It is axiomatic that the constitutional protection against 
unreasonable searches and seizures is personal and therefore 
extends only to the victim whose rights have been transgressed 
or in other words, to the “person aggrieved”. One who alleges 
a violation of his personal rights must, in order to have stand- 
ing, assume the burden of a proprietary or possessory interest 
in the premises searched or, as in the instant case, the property 
seized. Accardo v. United States, C. A. D. C., 247 F. 2d 568, 
cert. denied, 355 U.S. 898 (1957). The record presented to 
this Court with respect to appellant’s pre-trial motion to sup- 
press, filed pursuant to Rule 41 (e), F. R. Cr. P., reflects that 
appellant disclaimed ownership, possession and even knowl- 
edge of the “dangerous drugs”, the admissibility of which 
he challenges (J. A. 4). Under such circumstances appellant 
has utterly failed to effect the requisite standing. Accardo v. 
United States, supra. Moreover, absent a transcript of the 
hearing, the order denying the motion to suppress is not 
reviewable and must be presumed correct. Braverman v. 
Umted States, 317 U. S. 49, 55 (1942), Moses v. Hazen, 63 
App. D. C. 104, 69 F. 2d 842 (1934). 

Nor is appellant’s plight aided by evidence adduced at trial. 
Appellant himself did not testify so as to contradict the lack 
of standing set forth in his affidavit accompanying his pre-trial 
motion to suppress. The evidence elicited by the Government 
and by appellant on cross-examination of Sergeant Winter, 


2 Wrightson v. United States, 95 U. S. App. D. C. 390, 222 F. 2d 556 (1955). 
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clearly establishes that appellant had abandoned the drugs 
prior to his arrest; that he disclaimed ownership, possession 
and knowledge of the drugs and that the drugs were seized in a 
public place from public space, rather than from appellant’s 
person (J. A. 23, 32, 33). 

When the aforementioned facts of record are viewed in this 
perspective—the proper one—the wisdom of the trial court’s 
alternative ruling to the effect that the validity of appellant’s 
arrest has “no bearing on the admissibility” of the evidence is 
quite apparent. For seizure of the drugs from a public space, 
rather than from appellant—after appellant had been arrested 
and denied ownership, possession and knowledge of the drugs— 
preclude a finding that appellant was a victim of an illegal 
search and seizure within the purview of the Fourth Amend- 
ment, or a person aggrieved within the meaning of Rule 41 (e), 
supra. Hester v. United States, 265 U.S. 57, 58 (1924); Lee 
v. United States, 95 U. 8. App. D. C. 156, 221 F. 2d 29, 30 
(1954). Suffice it to add, as the trial court no doubt ruled 
(R. 112), the legality of appellant’s arrest, without a resulting 
illegal search and seizure from appellant’s person, presented 
no question at trial. Collins v. Frisbie, 342 U. 8. 519, 522 
(1952); Green v. United States, 88 U. S. App. D. C. 249, 188 
F. 2d 48 (1951), cert. denied, 341 U.S. 955; Gillars v. United 
States, 87 U. S. App. D. C. 16, 182 F. 2d 962, 972 (1950); 
Sheehan v. Huff, 78 U.S. App. D. C. 391, 142 F. 2d 81 (1944), 
cert. denied, 322 U.S. 764. Hence, assuming the illegality of 
appellant’s arrest. per se, it could not affect the admissibility of 
the drugs into evidence. 

It is significant, notwithstanding appellant’s reference to 
his objection at trial (Br. 9), nowhere in his brief does he un- 
equivocally contend that the drugs were actually seized from 
appellant’s person. Indeed, appellant’s contention and/or in- 
timation that this was a “search coinciding with an illegal ar- 
rest” is not such an allegation. Moreover, a contention that 
Wrightson, supra, is authority for the proposition that evi- 
dence obtained by means of a search which coincides with an 
illegal arrest is untenable. 

In any event, appellant failed to establish standing on his 
pre-trial motion and during his trial. Since the omission was 





1] 


not supplied by the Government, the court properly admitted 
the incriminating evidence. 

Assuming arguendo, that the drugs were seized from appel- 
lant’s person incidental to his arrest, ample “probable cause” 
supports the arrest. In addition to being informed that ap- 
pellant was one of two persons responsible for the housebreak- 
ing, an undisclosed informant—albeit not anonymous—gave 
appellant’s apparent nickname as “Chris”, described his gen- 
eral appearance and attire, and further revealed that appel- 
lant could be found at a local bar peddling the fruits of his 
crimes from a brown paper bag (J. A. 25-29, R. 99). The 
composite information had been received on different occa- 
sions, some in person and the remainder over the telephone 
(J. A. 27). The officer responded to the bar, immediately 
recognized appellant, but did not make his arrest until appel- 
lant had maneuvered among several customers, indulged in 
whispered conversations and had finally taken the brown 
paper bag from the floor—where it had lain adjacent to ap- 
pellant’s left foot—had approached the exit and had placed 
the bag on top of a radiator (J. A. 23, 25-26, 29-31). 

Thus, from the facts of record it is plain that the officer did 
not effect his arrest until his observations of appellant had 
confirmed the reliability of his information. This composite 
picture of the officers information and observations “consti- 
tuted probable cause in the eyes of a reasonable, cautious and 
prudent peace officer under the circumstances of the moment.” 
Bell v. United States, C. A. D. C., 254 F. 2d 82 (1958). 
By the same token the manner in which this composite pic- 
ture was obtained belies a contention or inference that appel- 
lant was arrested upon an anonymous tip? as in the first 
Wrightson case, supra. No evidence in support of prob- 
able cause was received in the first Wrightson case; but, such 
was received in the second Wrightson case. This Court’s deci- 
sion in the second Wrightson case* dictates affirmance. 


® Appellant did not desire the name of the informant who gave some of the informa- 
tion by telephone (R. 84-85; J. A. 
8 Wrightson v. United States, 98 U. 8. App. D, C. 377, 236 F. 2d 672 (1956). 
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In the instant case, by an alternative holding, the trial court 
held appellant’s arrest valid (R. 85). This ruling is clearly 
supported by the record. 


Il. There can be no reversible error in the face of unchal- 
lenged instructions which were appropriate; and, the suf- 
ficient evidence which sustains the convictions 


Appellant concedes the applicable doctrine stated in Wilson 
v. United States, 169 U. S. 613, 619 (1896), thusly: 


“Possession of the fruits of crime, recently after its com- 
mission, justifies the inference that the possession is 
guilty possession, and though only prima facie evi- 
dence of guilt, may be of controlling weight unless ex- 
plained by the circumstances or accounted for in some 
way consistent with innocence.” 


However, he contends that a time interval of three weeks 
between commission of the larceny and possession of the stolen 
goods is, per se, “too long a time for such unexplained posses- 
sion to give rise to the usual inference that the man who has 
the fruit robbed the orchard” (Br. 14). Such a contention is 
not in accord with well established law. 

Although Wilson, supra, involved a time interval of two 
weeks, the Supreme Court, in a case of capital punishment, 
sustained application of the doctrine without regard to the 
number of lapsed days, but rather in light of the trial court’s 
proper instructions. Similarly, authorities generally agree 
that the question of what constitutes “recent possession” is a 
matter for the jury under the circumstances of each case. 52 
C.J.S. Larceny § 106. 

In Boehm v. United States* wherein the interval between 
the crime and proof of possession was four months, the United 
States Court of Appeals for the Second Circuit stated the ap- 
plicable law thusly, 271 Fed. at 457: 


“What may be deemed to be recent possession is a ques- 
tion for the jury. State v. Walker, 41 Iowa, 217. The 
presumption of guilt flowing from such possession grows 
weaker as the time of possession recedes from the time of 
the original taking. The fact itself is one for the con- 


$271 Fed. 454 (2d Cir. 1921). 
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sideration of the jury under all the circumstances. 
People v. Weldon, 111 N. Y. 569, 19 N. E. 279.” 


In the instant case there is evidence, as referenced in the 
counter-statement (pp. 2-4), that appellant was familiar with 
the doctor’s offices where the housebreaking and larceny oc- 
curred; that appellant knew the separate locations of the 
drugs; that on the day when the drugs were in appellant’s ex- 
clusive possession they were separated into smaller packages 
(as if for sale or distribution) and concealed in a brown paper 
bag; that appellant did not have prescriptions for the danger- 
ous drugs, and while in the bar he had maneuvered among 
several customers and engaged in whispered conversations; 
that immediately prior to his arrest appellant abandoned a 
substantial quantity of the dangerous drugs and disclaimed 
possession, ownership and all knowledge thereof. In addition 
to the foregoing, appellant himself established that he had 
two prior convictions for passing bad checks (R. 48). 

To these overwhelming circumstances, amounting at least 
to prima facie evidence of guilt, appellant gave no affirmative 
explanation. After proper instructions from the Court (J. A. 
48, 49), the jury was justified in concluding that the evi- 
dence presented was of controlling weight. Wilson v. United 
States, supra; Boehm v. United States, supra. See also Gil- 
bert v. United States, 94 U. 8. App. D. C. 321, 215 F. 2d 
334 (1954). In Boehm, supra, neither a four-months interval 
coupled with constructive possession destroyed the inference 
of guilt. A mere three weeks interval can not do so here. 

Similarly, appellant’s contention that the court erred with 
respect to its instruction on the meaning of “possession” as 
used in 33 D. C. C. § 702 (a) (1) (D) (4), and as charged in 
the third count of the indictment is equally without merit. 

From the pertinent instructions, it is clear that the jury were 
instructed, inter alia, that in order to convict appellant of 
possessing the dangerous drugs, they must first find that ap- 
pellant “had them in his possession after stealing them.” Prior 
thereto the court had properly instructed that in order to find 
a “stealing” or larceny, “the property must have been taken 
unlawfully from the possession of another with the fraudulent 
intent to convert it to the use of the person taking it” (J. A. 
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45). Moreover, the concept of possession was again given to 
the jury, as previously noted, in connection with the inference 
that may be drawn from unexplained possession of stolen prop- 
erty. But in addition, the court also instructed upon intent 
(J. A.45), as well as all other essential questions of law, includ- 
ing burden of proof and reasonable doubt (J. A. 42-43), the lat- 
ter of which obviates the necessity for instructing that the evi- 
dence must exclude every reasonable hypothesis of innocence. 
Holland v. United States, 348 U.S. 121, 139-140 (1954). Suf- 
fice it to add that the jury’s clear understanding of “posses- 
sion” as a legal concept is corroborated by the fact that they 
directed a question to the court with respect thereto. Noth- 
ing is plainer than the evidence is sufficient to sustain the 
conviction and the court’s instructions were proper. 

In any event, appellant failed to object to the court’s in- 
structions. This alone precludes reversible error. Rule 30, 
F. R. Cr. P, Villaroman v. United States, 87 U. 8. App. D. C. 
240, 184 F. 2d 261 (1950) (reversed on other grounds). 

The jury’s verdict reflects their “careful scrutiny and study” 
(R. 148), and an abiding conviction of appellant’s guilt. There 


is no reason to disturb their judgment. 


CONCLUSION 
Wherefore it is respectfully submitted the judgment of the 
District Court be affirmed. 
OuiIveR GascH 
United States Attorney. 


Cart W. BELCHER 
JoserH A. LowTHER 
Harry T. ALEXANDER 


Assistant United States Attorneys. 
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